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LETTER OF TRANSMITTAL

Houst oF REPRESENTATIVES,
Waskington, D.C., September 20, 1972.
Hon. CArL ALBERT, ,
Speaker of the House of Representatives,
Washington, D.C.

DEar Mz. SpeAkER: By direction of the Committee on Government
Operations, I submit herewith the committee’s twenty-first report to
the 92d Congress. The committee’s report is based on a study made by
its Foreign Operations and Government Information Subcommittee.

Cuer HovirieLp, Chairman.
(XII)
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92p CONGRESS HOUSE OF REPRESENTATIVES { RErPORT
2d Session } No. 92-1419

ADMINISTRATION OF THE FREEDOM OF INFORMATION
ACT

SEPTEMBER 20, 1972-—Committed to the Committee of the Whole House on the
State of the Union, and ordered to be printed

Mr. HoriFrELD, from the Committee on Government Operations,
submitted the following

TWENTY-FIRST REPORT

TOGETHER WITH

ADDITIONAL VIEWS

BASED ON A STUDY BY THE FOREIGN OPERATIONS AND GOVERNMENT
INFORMATION SUBCOMMITTEE

On September 14, 1972, the Committee on Government Operations
approved and adopted a report entitled ‘‘ Administration of the Freedom
OF Information Act.” The chairman was directed to transmit a copy to
the Speaker of the House. .

I. BACKGROUND

The Freedom of Information Act (FOI Act) was signed into law by
President Liyndon B. Johnson on July 4, 1966, as Public Law 89-487.!
It went into effect on July 4, 1967.

" In his bill-signing statement Precident Johnson said:

This legislation springs from one of our most essential
principles: a democracy works best when the people have all
the information that the security of the Nation permits. No
one should be able to pull curtains of secrecy around deci-
sions which can be revealed without injury to the public-
interest. * * * T signed this measure with a deep sense of
pride that the United States is an open society in which the
people’s right to know is cherished and guarded.

. The new law followed morc than a decade of effort by the For-
eign Operations and Government Information Subcommittee and its
predecessor, the Special Subcommittee on Government Information,

1 As result of Public Law 90-23, approved June 5, 1967, Public Law 89-487 was codified
as 5 U,8.C. 552,
(1)
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established on June 9, 1955, under the chairmanship of Representa-
tive John E. Moss of California. Similar efforts were focused in the
Senate Subcommittee on Administrative Practice and Procedure, under
the chairmanship of Senator Edward V. Long of Missouri, and its
parent Committeo on the Judiciary. Volumes of hearings, investi-
gations, and studies of information policies of the Federal Government
over this 11-year Eeriod produced many reports, committee prints,
and analyses of the withholding of information by the Executive
bureaucracy.?

1958 Amendment to 1788 “Housekeeping” Statute

In 1958, near the end of the 85th Congress, the House and Senate
enacted, without a dissenting vote, the first statute devoted solely to
freedom of information. The Moss bill (I1.R. 2767) was a one senfence
amendment to the 1789 “housekeeping’ law which gave Federal
agencies the authority to regulate the business of the agencies and to
set up filing systems and keep records. The language of the amendment
added to section 22 of title 5 of the United States Code was:?

This section does not authorize withholding information
from the public or limiting the availability of records to the
public.

Yet hearings before the subcommittee in 1972 indicate that some
agencies are still relying on the original 1789 “housekeeping” statute
as authority to withhold certain types of information from the public,
despite the enactment of Public Law 85-619 fourteen years ago. It is
expected that this subject will be dealt with in a subsequent report. The
subcommittee’s hearings, parts 4, 5, and 6, entitled “U.S. Government
Information Policies and Practices—Administration and Operation of
the Freedom of Information Act,” arc hereinafter referred to as
“hearings.”

Freedom of Information Act

The Freedom of Information Act was enacted as an amendment of
scction 3 of the Administrative Procedure Act of 1946 and emerged
from the functional inadequacy of the prior section 3, which contained
the first general statutory provision for public disclosure of executive
branch rules, opinions, and orders, and public records. Some of its
provisions, however, were vague and contained disabling loopho_lcs
which made the section as much a basis for withholding information
as one for disclosing. Section 3 as originally cnacted was the target of
many legislative uttempts to close the loopholes and make the language
more specific, but all failed of final approval until the 1966 amendment.

The Freedom of Information Act was milestone legislation that re-
versed long-standing Government information policies and customs.*
Previously, most agencies operated on the basis of the original pro-
visions of section 3 of the Administrative Procedure Act of 1946 which
stated that unless otherwise required by statute, “matters of official
record shall in accordance with published rule be made available to
e Jocaments s oo o ol U e copesa, [ e spbsomnties s ot As s and
L S e e ben sl
codified as 5 U.8.C. 301

i For alegislative history of Lhe FOI Act, prepared by the American Law Division, Library of Congress,
see Hearings, pt. 4, pp. 1367-1373.
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ersons properly and directly concerned except information held con-
gdential for good cause found.” Moreover, the original section 3 con-
tained a blanket cxclusion from its applicability of any function of the
United States requiring secrecy in the “public interest” and “any
matter relating solely to the internal management of an agency.”

The Freedom of Information Act replaced this general language
relating to secreey, indicating that Congress, in enacting the act, has
adopted a policy that “‘any person” should have clear access to identi-
fiable agency records without having to state a reason for wanting the
information and that the burden of proving withholding to be necessary
is placed on the Federal agency.,

Withholding of Information by Government

Withholding of information by government under the act is per-
missive, not mandatory, and must be justified on the basis of one of
the specific nine exemptions permitted in the act. These relate to
matters that are >—

(1) Specifically required by Executive order to be kept secret
in the interest of the national defense or foreign policy;
(2) Related solely to the internal personnel rules and practices

. of an agency;

(3) Specifically exempted from disclosure by statute;
(4) ’Ig'ade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) Inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency
in litigation with the agency;

(6) Personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of
personal privacy;

(7) Investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency;

(8) Contained in or related to examination, operating, or
condition report prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
nstitutions; or

(9) Geological and geophysical information and data, includ-
ing maps, concerning wells.

The act makes it clear in section 552(c) that the exemptions have
absolutely no effect upon congressional access to information:

"This section does not authorize withholding of information
or limit the availability of records to the public, except as
specifically stated in this section. This section is not authority
to withhold information from Congress.

Continuous Oversight

General oversight into the administration of the Freedom of Infor-
mation Act has been exercised by the Foreign Operations and Govern-
ment Information Subcommittee and the Senate Subcommittee on

% Sec, 552(b) of title 5, United States Code.

H, Hept, 1419 O -2
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Administrative Practice and Procedure since the act took effect on
July 4, 1967. The House subcommittee has provided informal assist-
ance service in hundreds of cases involving the act that have been re-
ferred by Members of Congress and their staffs or called to the
subcommittee’s attention by newsmen, radio-television broadcasters,
researchers, attorneys, historians and scholars, and by individual
citizens. It has provided information about the act and informal
suggestions involving the procedural handling of FOI cases. The
hearings undertaken by the subcommitiee in March 1972 are the
first in-depth review of the cxtent to which executive departments and
agencies have complied with the law and the implementing guidelines
contained in the Attorney General’s Memorandum.®

¢ 8g8 "'The Freedom of Information Act (10 Months Review),” Committee Print, May 1988, published
by the Administrative Practice and Procedure Subecommittes, Senats Judlel Committee, Also ses

Freadom of Information Act (Compllation and Analysis of Departmental Regulations Impler'nentlng 8,
U.8.C, 582),"” Commitiee Print, November 1988, published by House Governmaent Operations Committes.
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IL. INTR_ODUCTION, FINDINGS, AND CONCLUSIONS

Our concern in this report and those which will follow is the pro-
tection, preservation and enlargement of the American people’s
“right to know’’, . )

'%h’e overall guidance to executive agencies for their administration
of the Freedom of Information Act was clearly stated by Attorney
General Ramsey Clark in the. foreword to {is memorandum of
June 1967: 7

If government is to be truly of, by, and for the people, the

eople must know in detail the activities of government.

othing so diminishes democracy as secrecy. Self-govern-
ment, the maximum participation of the citizenry in affairs
of state, is meaningful only with an informed public. How
can we govern ourselves if we know not how we govern?
Never was it more important than in our times of mass
society, when government affects each individual in so
many ways, that the right of the people to know the actions
of their government be secure.

Beginning July 4, & most appropriate day, every executive -
agency, by direction of the Congress, shall meet in spirit as
well as practice the obligations of the Public Information
Act of 1966. President Johnson has instructed every official
of the executive branch to cooperate fully in achieving the
public’s right to know.

Public Law 89-487 is the product of prolonged deliberation.
It reflects the balancing ofp competing principles within our
democratic order. It is not a mere recodification of existin
practices in records management and in providing individua
access to Government documents. Nor is it a mere statement
of objectives or an expression of intent.

Rather this statute imposes on the executive branch an
aflirmative obligation to adopt new standards and practices
for publication and availability of information. It leaves no
doubt that disclosure is a transcendent goal, yielding only
to such compelling considerations as those provided for in
the exemptions of the act.

This memorandum is intended to assist every agency to
fulfill this obligation, and to develop common and construc-
tive methods of implementation.

No review of an area as diverse and intricate as this one
can anticipate all possible points of strain or difficulty. This
is particularly true when vital and deeply held commitments

7 “Attorney General’s Memorandum on the Puble Information Section of the Administrative Procedure

Act,” U.8. Department of Justice, June 1967, pp. ili-lv. The full text of the memorandum, which is now
out of print, is contained in pt. 4 of the hear[ngs, pp. 1079-1131.

(5)
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in our democratic system, such as privacy and the right to
know, inevitably impinge one against another. Law 1s not
wholly self-explanatory or self-executing. Its efficacy is
heavily dependent on the sound judgment and faithful
execution of those who direct and administer our agencies
of Government. :

It is the President’s conviction, shared by those who
participated in its formulation and passage, that this act is
not an unreasonable encumbrance. 1f intelligent and purpose-
ful action is taken, it can serve the highest ideals of a free
society as well as the goals of a well-administered government.

This law was initiated by Congress and signed by the
President with several key concerns:

That disclosure be the general rule, not the exception;

That all individuals have equal rights of access;

That the burden be on the Government to justify the
withholding of & document, not on the person who requestsit;

That individuals improperly denicc{} access to documents
have a right to seck injunctive relief in the courts;

That there be a change in Government policy and attitude.

It is important therefore that each agency of Government
use this opportunity for critical seli-analysis and close
review. Indeed this law can have positive and beneficial
influence on administration itself—-in better records manage-
ment; in secking the adoption of better methods of search,
retrieval, and copying; and in making sure that documentary
classification is not stretched beyond the limits of demon-
strable need.

At the same time, this law gives assurance to the individual
citizen that his private rights will not be violated. The
individual deals with the Government in a number of
protected relationships which could be destroyed if the right
to know were not modulated by principles of confidentiality
and privacy. Such materials as tax reports, medical and
personnel files, and trade secrets must remain outside the

_ zone of accessibility. * * *

Freedom of Information Not a Partisan Matter

There are some who would like to make freedom of information a
partisan issue, claiming it is they or their party who r%:resgnh the
one true champion of this particuiar devotion to liberty. But, in fact,
years of study by this committec show cach new administration
develops its own special secrecy techniques which, as time passes,
become more and more sophisticated. The factor of credibility, together
with the inclination of government to invade the privacy of our citi-
zens, poses an ominous threat to our democratic system which must
be opposed at every turn despite the agony it might create. We believe
it is better to have o much freedom than too little.
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Comprehensive Hearings on Broad Government Information
Policies

The subcommittee received sworn testimony from 142 witnesses
at 41 days of public hearings by the Foreign Operations and Govern-
ment Information Subcommittee of the House Committee on Gov-
ernment Operations during June and July 1971 and March 1972
through June 1972. The hearings were an intensive study of the
offectiveness of the Freedom of Information Act and related matters
involving information policies and practices of the Federal Govern-
ment. The FOI Act has been the law of the land 5 years, as of July
4, 1972, appropriately enough the anniversary of American inde-
pendence—the day 196 years ago when the “many’’ revolted against
the despotic monarch. This committee has both legislative and over-
sight investigative jurisdiction over the Freedom of Information Act.

The hearings on {J.S. Government information policies and practices
began June 23, 1971, and cover many months of intensive testimony,
interrogation, analysis of questionnaires, and research studies provided
by the Congressional Research Service, Library of Congress.? The sub-
committee sought not only to examine those departments and agencies
with poor records of compliance with the Freedom of Information Act
but slso those governmental units which tried to implement congres-
gional FOI mandate with dedication and enthusiasm. There were such
but the overall picture which emerges was encrusted with bureaucratic
dust and erime which need to be vigorously scrubbed away.

When Congress passed the Freedom of {nformation Act, it issued
a rule of government that all information with some valid exceptions
was to be made available to the American people—no questions asked.
The exceptions—intended to safeguard vital defense and state secrets,
personal privacy, trade secrets and the like—were only permissive, not
mandatory. When in doubt, the department or agency was supposed
to lean toward disclosure, not withholding.

But most of the Federal bureaucracy already set in its ways never
got the message. They forgot they are the servants of the people—the
people are not their servants. This report is another reminder to our
‘Government of that fact. Agency officials appeared and actually testi-
fied under oath that they had to balance the Government’s rights
against the people’s rights. The Government, however, has no ng ts.
Tt has only limited power delegated to it from “We, the people * * *.”

Series of Reports Based on Hearings

This report is the first of a series to cover virtually all major aspects
of freedom of information as it relates to our Government. Those
areas of concern include the administration of the Freedom of In-
formation Act, the subject of this first report; the security classifica-
tion system which has long impeded the free flow of information .on
national defense and foreign policy; the so-called doctrine of “executive
privilege’ used by Presidents to deny vitally needed information to
Congress; the information policies of governmental advisory comrit-
tees; legislative proposals to close loopholes and narrow, if not elimi-
nate, certain exemptions in the Freedom of Information Act; and
other related subjects.

8 A complete Usting of the hearing dates is printed in the legislative calendar of the House Committee
on Government Operations.
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The ultimate objective is to strengthen and clarify the Freedom of
Information Act to make it more eﬂ%ctive and responsive to an open
soclety. Action on legislation to accomplish this objective, based par-
tially on these in-depth hearings and studies, will be sought by this
committee.

Major Problem Areas

Some of the major problem arcas pinpointed during the hearings are:

1. The bureuucratic delay in responding to an individual's request
for information—major Federal agencies took an average of 33 days
with such responses; and when acting upon an appeal from & decision
to deny the information, major agencies took an average of 50 addi-
tional days;

2. The abuses in fee schedules by some agencies for searching and
copying of documents or records requested %y individuals; excessive
charges for such services have been an effective burcaucratic tool in
denying information to individual requestors;

3. The cumbersome and costly legal remedy under the act when
persons denied information by an agency choose to invoke the injunc-
tive procedures to obtain access; although the private person has pre-
vailed over the Government burcaucracy s majority of the important
cases under the act that have gone to tKe Federal courts, the time it
takes, the investinent of many thousands of dollars in attorney fees
and court costs, and the advantages to the Government in such cases
makes litigation under the act less than feasible in many situations;

4. The lack of involvement in the decisionmaking process by public
information officials when information is denied to an individuai
makin% & request under the act; most agencies provide for little or no
input from public information specialists and the key decisions are
made by political appointees—general counsels, assistant secretaries,
or other top-echelon officials;

5. The relative lack of utilization of the act by the news media,
which had been emong the strongest backers of the freedom of infor-
mation legislation prior to its enactment ; the time factor is a significant
reason because of the more urgent need for information by the media
to meet news deadlines. The delaying tactics of the Fedemlﬁureaucrat,s
are a major deterrent to more widespread use of the act, although
the subcommittee did receive testimony from several reporters and
editors who have taken cases to court and eventually won out over
the secrecy-minded Government bureaucracy ; and

6. The lack of priority given by top-level administrators to the full
implementation and roper enforcement of Freedom of Information
Act policies and regux])atmns; & more positive attitude in support of
“‘open access” from the top administrative officials is needed through-
out the cxecutive branch. In too many cases, information is withheld,
overclassified, or otherwise hidden from the public to avoid adminis-
trative mistakes, waste of funds, or political embarrassment,

Findings and Conclusions

The efficient operation of the Freedom of Information Act has been
hindered by 5 years of foot-dragging by the Federal bureaucracy. The
widespread reluctance of the bureaucrecy to honor the public's legal

ight to know hes been obvious in parts of two administrations. This
reiuctance has been overcome in a fgw agencies by continued pressure
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from appointed officials at the policymaking level and in some other
agencies through public hearings and other oversight activities by the
O%)ngress. However, it has been clearly demonstrated during these
hearings that much information of the type previously denied to the
public has been made available under the act. i

Part of the gap between the promise of access to public records
which the FOI Act held out 5 years ago when it became law and the
practice of the Federal agencies which administer the law can be
closed by improvements in the rules and regulations adopted by the
agencies to implement the law. Additional narrowing of the gap is
taking place through court decisions that clarify the law. Some of the
gap can be closed by legislative changes to clarify the intent of Con-
gress or to correct shortcomings apparent in the first 5 years of the
law’s operation. .

But no changes in law and no directives from agency heads will
necessarily convince any secrecy-minded bureaucrat that public rec-
ords are public property. Only day-to-day watchfulness by the Con-
gress and the administration leaders can guarantee the freedom of
government information which is the keystone of a democratic society.

~ In general, the committee finds that the Freedom of Information
Act has helped thousands of citizens gain access to the information,
when they have been able to overcome Government roadblocks. The
information media, which serve as the major conduit of knowledge
between the public and their government, have been helped by the
FOI Act. But administrative delays and obfuscation have been a
particular problem for the press, for news is a perishable commodity.
In the few cases when the press has taken a case to court, govern-
ment secrecy usually has been overcome. In other cases, the likelihood
of court action has persuaded Federal agencies to grant access to
public records.

While there have been too few landmark cases decided by the courts
to indicate a pattern of interpretation of every part of the FOI Act,
it is clear that, by and large, the courts are effectively exercising their
authority under the act to judge the Government’s stewardship of
the people’s right to know. The courts’ judgment has usually been
against needless Government secrecy. .

Finally, it is apparent that a clearly defined role for essential public
information activities and personnel in the Foderal Government is
necessary if such activity is to be afforded its proper status within
the bureaucracy. The public information role in Government is be-
coming even more important as Federal programs expand and become
decentralized. Public information experts should serve as a “bridge”
between an impersonal government and the individual citizen, to
make certain that he is sufficiently informed about Federal programs
that may affect him and his family.

Following are findings and conclusions on the specific administrative
and legislative problems apparent after 5 years of experience with the
Freedom of Information Act. (See ch. X of this report for recom-
mendations.) '

1. Administrative Problems

—Some agency regulations are confusing, inadequate, or
deficient, adhering neither to the guidelines in the 1967
Attorney General’s memorandum nor the intent of
Congress.
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—The Office of Legal Counsel, Department of Justice, has
undertaken an advisor{\ role to assist other agencies in
the administration of the FOI Act, but the office needs
to exercise a greater leadership function, for example,
by advising other agencies of significant court interpre-
tations of the act and by prepering e pamphlet for the
general public to explain the rights of individual citizens
to obtain public records from Federal agencies.

—Some Federal agencies have not kept adequate records of
requests for public information under the act to properly
evaluate their performance; some have not informed an
individual of the precise oxemption under the act being
exercised to deny a requcstedp record; others have not
advised individuals of the administrative right to appeal
the denial to a higher agency authority, nor of ultimate
rights to legal remedy in the courts.

—Very few agencies have Involved public information officials
in administrative decisions on requests for public rec-
ords under the act; very few agencies have issued clear
E‘olicy statements on commitment to the principles of the

OI Act, nor have they issued directives to place
appropriate priority on compliance with the provisions
ol the act.

—Many agencies have failed to provide suitable training or
orientation of employees on the meening, intent, and
proper administration of the FOI Act, even those
directly effected by responsibilities that involve public
requests under the act.

—Excessive fees for search and reproduction of public records
in some agencics have deterred individuals c{)esiring access
to such records; morcover, there is a wide disparity
among agencies in fees charged for the same types of
records.

2. Legislative Problems

—The delay by most Federal agencies in responding to an
individual’s request for public records under the FOI
Act, or delay In acting on an administrative appeal
frequently has negated the basic purpose of the act;
while reforms might be initiated at the administrative
level, amendments to incorporate recommendations of
the Administrative Conference of the United States into
the act are a way to achieve the prompt handling of
requests by individuals under the act,

—Many Federal agencies have used the “identifiable record”
requircment of the FOI Act as an excuse to withhold
public records; thus, legislative clarification is necessary.

—The delay by Government atforneys in filing responsive
pleadings in suits brought by individuals to obtain public
records and the high costs te ap individuel in pursuing
litigation under the act have often been serious deter-
rents in obtaining public records, giving unfair advantage
to the Government.
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—Federal agencies have not been required to report to
Congress on their activities under the FOI Act, and an
annual evaluation would not only improve administra-
tion of the act but also permit more effective and
systematic legislative oversight.

—The nine exemptions in the act which permit withholding
of information have been misused by Federal agencies..
Confused interpretations of agency regulations, the
desire to withhold records which might embarrass an
agency, and misunderstanding of court decisions affect-
ing these exemptions, all have contributed to the prob-
lem. These deficiencies can only be corrected by amend-
ments to the FOIL Act itself.

"H. Rept. 1419 O - 3
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III. FREEDOM OF INFORMATION REGULATIONS AND
ADMINISTRATIVE REQUIREMENTS

Hearings on the administration of the Freedom of Information Act
were first announced on January 24, 1972; they began on March 8,
and extended through April 19, Immediately prior to, or during the
course of these hearings, 14 Federal departments and agencies indi-
cated they were revising their regulations regarding FOI Act matters.®
Two of these departments released their new regulations within the
24-hour period 1mmediately prior to their appearance before the
subcommittee !0

In early May, the Food and Drug Administration (FDA) published
new regulations to make most of its voluminous files, which have
always been k(:pt confidential, available to the public under the pro-
visions of the FOI Act. Earlier in the hearings, KDA hed been singled
out by HEW’s witness, Mr. Robert O. Beatty, Assistant Secretary
for Public Affairs, for special criticism: !

* * * 1 am well aware of the less than saluta perform-
ances of the Food and Drug Administration un?:ar the act
and the interest of this committee in why. A part of the
answer, 1 think, lies in the inherent characteristics of the
Food and Drug Administration as a regulatory agency—the
only such regulatory agency in the Department.

Another I think is simple bureaucracy. FDA has docu-
mented for me since March of 1969, they have received a
total of 96 inquiries under the nct, have given 79 approvals,
11 denials, and three withdrawals, with an RVCrage response
time, however, of about 2 months. Certainly that is far too
long. I think the committee would agree and we all agree
within the Department and within the FDA that is too long.
I am sure the committec will be happy to know, however,
that the entire question of the release of information by the

‘ood and Drug Administration has been under intensive
review by this agency during the last 6 months and a major
change in the sgencies’ poiicy and resulting performance
should result from that review. We had hoped to be able to
present to the committee today for discussion as it saw fit
these new regulations but we were not quite able to make it.

It would appear that the subcommitiee’s hearings on the adminis-
tration of the FOI Act had some direct influence in prompting the re-
vision of agency regulations during the time period of these hearings.
As part of its oversight responsibility, the subcommittee had exer-
cised an early and continuous concern over agency regulations to
implement the act.'? :

! They are American Revolutlon Bicentennial Commission, Department of Commerce, Department of
the Army, Environmentsl Protection Agency, Food and Drug Administration, Department of Health,
Education, and Wellare, Department of Haousing and Urban Development, Departinent of Interior,
Inter-American Foundation, ??n artment of Labor, 8eleclive Service System, f)eparimeut of Transporta-
tion, Departinent of Btate, and Departmnent of the Treasury.

bid Hegﬁnmems of Labor and Transportation.

it Hearings, pt. B, p. 1880.

11 See Co‘x‘nn?iuee g’rfnl issued by this Committee In November 1968, “Freedom of Information Act
tCompilation and Analysls of Departmental Regulstions Implomenting 5 U.6.C. 852)".

12)
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Mr. David Maxwell, General Counsel of the Department of Housing
and Urban Development, commented during his appearance before
the subcommitteo that the hearings “had a great deal to do” with
HUD’s review of its regulations. Speaking of the net effect of the
proceedings, he said:™ '

1 think these [hearings] are very desirable, not only for us,
but for all of the other agencies. We are most appreciative of
having our attention called to these [FOI Act] matters in this
way.

Mr. Frank M. Wozenecraft, a principal drafter of the June 1967
Attorney General’s memorandum on the FOI Act’s administration
recommended : '

I would hope that each chairman when he comes before a
committee, be it this committee or his substantive commit-
tee, would be asked: “What have you dono to see to it that all
of the general policies and guidelines in your agency are
published ?”’ ‘

Wozencraft suggested that agencies be continuously urged to
rovise their regulations to conform with the FOI Act, amendments to
it, landmark court decisions, and be required to make such regulations
better known to both the public and to those responsible for admin-
istering the act.

Legally Questionable Regulations

The chief reason the committee urges better regulations is to remove
bureaucratic roadblocks to the extent possible, short of actual statu-
tory amendments. Such impediments in_administering the FOI Act
may result from unclear regulations, undisclosed guidelines, portions
of regulations which are not in conformity with statutory or case

law, the failure to make regulations known to agency operating
personnel involved in the administration of the FOI Act, or the failure
to provide adequate training in the act for such persons.

"Among the legally questionable regulations incFuded in the subcom-
mittec’s review 1s a Federal Power Commission (FPC) stipulation that
“Records not made part of the public record * * * may be disclosed if
requested, upon showing it is wn the public interest that they be dis-
closed * * *7 15 Chairman Moorhead questioned this language,
noting: 8

* * * the overall philosophy stated in the Attornoy Gen-
eral’s memorandum is that the burden be on the Government
to justify the withholding of the document, not on the person
who requested it.

It seems to me, in section (d), you try to shift the burden
back to the requestor, that the Government must say this is
why we are not going to give you this other record * * *,

Thus, Congress said everything should be public unless—
so that the burden is on the Government to defend its non-
disclosure of public business, rather than saying that this

person has to show “good cause’ and prove his case.
1 Hoarings, pt. 6, p. 1916
u Hearlnés, L

t. 4, p. 1074,
1 For a further discussion of this problem, see p. 28 of this report.
¢ Hearings, _pt. 6, pp. 1966-19567.
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'The 28 divisions or units of the Department of Agriculture (USDA)
all publish separate regulations, exem olifying the fact that there is
no centralized administration of the FJOI Act at this huge agency."
There is no USDA regulation which expressly refers to the Attorney
General’s memorandum as a guideline for information that is being
subject 1o the claim under exemption (b)(5) of the FOI Act (inter-
agency or intra-agency memorandums or letters), The memorandum
quotes H. Rept. 1497, 89th Congress, and states: “Accordingly, any
internal memorandum which would ‘routinely be disclosed to a private
party through the discovery process in litigation with the agency’ is
intended by the clause in exemption (5) to be ‘available to the general
public,” unless protected by some other exemption.”!® No mention is
made in the USDA regulations of the discovery test outlined in the
memorandum of “routine” availability. It is not surprising, therefore,
that USDA has been one of the major “problem” agencics showing
& spotty record in administration of the act.

s a matter of practice, USDA commonly utilizes multiple exemp-
tions for a requested document. While this practice is not spcciﬁ-calsy
sanctioned by the regulations, it might be prohibited by a require-
ment that a “specific and pertinent exemption” be citod.™

The Cost of Living Council (CLC) and its two subsidiary units—
the Pay Board and the Price (Commission—issued its regulations
under the FOI Act on February 1, 1972.2° The parts of the regulations
dealing with “exempt information” were in conflict among the three
issuing agencies.

In their regulations the CLC restated the provisions of subsection
(b) of Section 532—exemptions (1) through (9)—but specifically
referred to Scetion 1905 of Title 18, U.S. Code in the third exemption,
This criminal statute imposes a fine and imprisonment on any Govern-
ment employee who unlawfully discloses specified data or information
coming to him in the course of his employment, and is highly question-
able in regulations relating to the FOI Act.2

Although it is clear that the exemptions set forth in subsection (b)
of the Freedom of Information Act are permissive and not meandatory,
the CLC originally made no provision for diselosure of “exempt
information” if such disclosure is in the public interest. The CLC
regulations were subsequently amended on August 15, 1972, to reflect
those regulations originally adopted by the Price Commission.

The amendment adds a new subsection 102.3(c) which reads as
follows:

(c) The Chairman of the Council or his delegate is author-
ized at his descretion to meke any record enumecrated in
sec. 102.4 available for inspection when he deems disclosure
to be in the public interest and disclosure is not otherwise
prohibited by law.

17 Hearings, pt. 5, p‘p. 1556-1503.

1* Altorney {icneral’s nemorandum, op. cit., p. 38, hearings, pt. 4, p. 1118,

i 8ec ““Note, Freedom of Information: The Statate and the Re: tions,” Georgetown Law Journal,
LVT (November 1987, g 42.

7 F.R 2486 CFR, pt. 102,

U See Schapiro v. Securitles and Erchange Commission (DC, D.C., 1972). The court said in part In the
Schaplro cage **. . . The Securities and Ig hange Commission alleges that 18 U.8.C. 1905 prevents the
disclosure of this information, That statute, however, does not prevent the disclosure of Information that
18 autherized to be disclosed under other laws. There 18 nothing in sec. 1905 of title 18 that prevents the
operation of the Freedom of Information Act. Moreover, the provision for documents specifically exempted
by statute (5 U.8.C. 552(1))(3)) relates to thoss other laws that restrict publc acorss to specific government
records. It does not, as defendants allege, relate to a statute that gencrally prohibits all tosares of
confidential tnformation.’
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The Pay Board in its regulations has incorporated by reference the
rovisions of subsection (b) of the FOIL Act without any changes.” It
Eas, however, made provision for the release of “‘exempt information’’
to a complainant at the discretion of the Chairman of the Pay Board.®
As in the case of the CLC, the Pay Board originally made no provision
for disclosure of exempt information in the public interest. However,
on Sept. 7, 1972, the Pay Board announced its intention to amend
its regulations so as to bring them into conformity with the spirit
of the Freedom of Information Aect.
Paragraph (a) of section 200.20 was revised as follows:

(a) In general. All documents and exhibits filed by any
party with the Pay Board in the course of its proceedings
are part of the records of the Board, available for inspection
and copying by members of the public, except to the extent
and in the manner specified in this subpart, and except to
the extent such information is of the mnature specified in
5 U.S.C. 552(b) (1)-(9). However, the Chairman of the Pay
Board or his delegate, is authorized at his discretion to
make any record enumerated in 5 U.S.C. 552(b)(1)~(9)
available for inspection if he deems disclosure to be in the

ulilic interest, and disclosure is not otherwise prohibited
v law.

The Price Commission regulation affecting “exempt information” is
similar to the CLC regulations, restating the provisions of subsection
(b) of the act with minor procedural changes.?* However, the Com-
mission makes specific provision for the release of “‘exempt informa-
tion” at the discretion of the Chairman of the Commission: 2

(b) - The Chairman of the Commission, or his delegate, at
his discretion may make any record enumerated in paragraph
(a) of this section available for inspection when he deems
disclosure to be in the public interest, if disclosure is not
otherwise prohibited by law.

One of the more flagrant abuses of the FOI Act uncovered by the
subcommittee involved the Price Commission. In its printed form
PC-1, “Request (Report) For Price Increase For Manufacturing,
Service Industries and the Professions,” the Commission actually
solicits oonﬁdentiali%f from the companies who are applying for price
Increases under the Kconomic Stabilization Act of 1970. The printed
form PC-1 reads in part: %

It is requested that the information submitted herewith-
be considered as confidential within the meaning of section
205 of the Economic Stabilization Act of 1970 (as amended),
Title 5, U.S. Code, 552 and Title 18, U.S. Code, section 1905.

Such solicitation of confidentiality by the Price Commission was
entirely inconsistent with the FOI Act. This language adopted by the
Price Commission in 1971 was ordered removed from subsequent
press runs of form PC-1 in August 1972 although current supplies of .
the old form are still in. use.

2 Title § U.8.C., sec. 552, .
2 Pt. 2000, sec. 200.20 (Pay Board regulations),
2 Pt. 311, sec. 311.5(a) (Price Commission regulations).

28 Pg. 311, sec. 311.5(b).
% A copy of form PC-1 is on file in the subcommittce office.
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As was stressed over and over during the hearings, the exemptions
contained in subsecction (b) of the act are periissive and not manda-
tory and the committec knows of no agency that has specific statutory
authority to extend blanket exemption, let slone to solicit the ex-
emption of confidentiality. It is the duty of each agency to determine
on an individual basis whether or not specific information fits the
test of confidentinlity as provided in subsection (b)(4) of the FOT Act.
_ Moreover, it would seem that the degree of public confidence in the
integrity of the administrative processes which regulate wages and
grxces under our economic stabihization program can only be earnad

y actions which convince the American public that requests for in-
creases are judged in an equitable manner in the cold light of public
serutiny—not hidden behind the closed door of blanket confidentiality
that is contrary to the law.

Few of the departments and agencies specified in their regulations
any limitations on action time for responding to requests brought
under the FOI Act. We have noted elsewhere in this report that the

roblem of “foot-dragging”’ delays is one of the most commeon prob-
ems encountered.”

In analysing the agency’s responses to the subcommittee’s ques-
tionnaire on their operations under the FOI Act, a study conducted
for the subcominittee by the Congressional Research Service (CRS) of
the Library of Congress provided a revealing picture of agency be-
havior on the matter of response delays. Assessing the case load of
FOI denials for the 1967-71 petiod, CRS analysts computed the aver-
age number of days required for euch agency to respond to both
initial requests for information and appealed requests. According to
this study:**

These time spans ranged from an average of 8 days (Small
Business Administration) to 69 days (Federal Trade Com-
mission) for responses to initial requests and from 13 days
(Department of the Air Force) to 127 days (Department of
Labor) for responses to appeals. For those s.i;encies listed in
the analytical chart, the average number of days taken to
respond to initial requests was 33 (for 27 agencies); the aver-
age number of days to respond to appeals was 50 (for 20
agencies). In terms of the average time lapse on initial re-
quests for agencies listed in the analytical chart, 11 agencies
exceeded this average; 9 agencies exceeded this average for
time on acting on appeals. The Department of Health,
Education, and Wellfare, Interior, Justice and the Renego-
tintion Board excecded the total average for both stages of the
administrative process. Statistica}]‘y, four agencies scem to be
in no hurry to expedite requests for information under the
Freedom of Information Act.

Such delays, even for a few days or a week, can make requested in-
formation of little or no value to someone attempling to meet a dead-
line on any rescarch project or news story where the requested infor-
metion is needed on a timely basis. We have noted elsewhere in this
report that working journalists have made little use of the FOI Act

o Bee pp. 19042 of this report.
x"I‘l’ml)ul] text of the sulzdy 1s {n the hearings, pt. 4, pp. 1333-1343; the quotation appears on p. 1337.
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because of this problem of bureaucratic delay in obtaining responses
to requests for information. Such excessive delays also can frustrate
efforts by researchers, scholars, and other types of professional writers
who seek information from their government.

Lack of Top-Level Consideration of FOI Problems

One indication of the importance of the FOI Act in terms of agency
priorities is the record keeping of the agency. In response to the sub-

. committee’s questionnaire in the summer of 1971 regarding the ad-
ministration of the FOI Act, the Department of the Army, Navy, the
Department of Labor, the Civil Service Commission, and subunits of
the Transportation Department all indicated they could not provide
certain requested statistics because they had failed to keep any records
on these matters.*® Certain agencies frankly stated they had no records.

RecorDKEEPING

The Library of Congress analysis noted these and other problems
concerning the quality of agency data, stating:3°

Responses to the subcommittee’s questionnaire were gen-
erally complete and detailed for most agencies, but in certain
cases the agencies seemed to misunderstand the questions or
they provided otherwise unusable information. The Depart-
ment of Defense for example, acknowledged incomplete rec-
ords to answer some questions. The Civil Aeronautics Board
supplied aggregate in?ormation for fiscal year 1968 only. The
Federal Highway Administration and the Federal Railroad
Administration reported they kept no records on Freedom of
Information Act requests.

In a number of instances details were omitted from
agency responses. The number of requests for public records
was not provided, for example, by the Department of the
Army, the Department of Health, Education, and Welfare,
the Coast Guard, the Federal Maritime Administration,
and the Civil Service Commission, though those agencies
did provide information on individual denials. Often no
initial request dates were supplied for individual cases or no
dates on appeals were given, thus making the computation
of time intervals imposstble or limited to a fow cases. In many
responses the titles and citations of relevant court cases were
%a,rbled or missing. The Department of the Army, the

epartment of the Navy, the Department of State, and the
Sccurities and Exchange Commission failed to cite appro-
priate sections of the Freedom of Information Act as a basis
for refusing information.

The uneven quality of such data received in response to the ques-
tlonnaire raises serious questions concerning the interest of some
Federal departments and agencies in how the act is administered,
since they do not even maintain sufficient records to ovaluate their
performance under tho statute.

Even details on court actions under the FOl Act wero soroly
lacking. The Library of Congress analysis commented: ®

% The text of the subcommittee questionnaire is on DPD. 1331-13835 of the hearings, pt. 4.
38 Tbid., p. 1336. )
81 Ihid., p. 1336.
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* * * Frequently, the responding agencies cited court cases
which resulted from their refusals to provide materials but
they failed to provide details on the administrative procedure
which preceded judicial action. * * *

The problems of administration and inadequate recordkeeping
become compounded when it is realized that the agencies do not
always keep their personnel responsible for administering the FO
Act abroast of recent precedent-meking court decisions. The Agri-
culture Department’s Assistant General Counsel, for example, told
the subcommitiee: 3

* * * In the court cases the Department was involved in,
where they gave information as a result of the court cases,
& press release was then issued by the agencies informing
them of the information thal was Ee'mg made available and
it would be made available upon request to anyone else
and this press release is then summarized by the information
office of Mr. Gifford’s office and that is circulated to all of
the agencies, so through that they get advice as to the type
of action under court cases where the Department is a party
to the case.

Thus, personnel of the USDA handling FOI requests receive only a
summary of a press release regarding a court case involving released
documents under the FOI Act within their agency. They do not
normally have an opportunity to read the deccision in the case; they
may not even see the full press release about the case; and they are
%iven summaries involving only those cases in which their own
epartment was a litigant.
his problem of disseminating decisions of the courts involvin

FOI Act cases among all executive branch personnel who deal with
Government information requests was discussed during the hearings
with then Assistant Attorney Genersl Ralph E. Erickson, Office of
Legal Counsel, whose office is responsible for the operations of the
Freedom of Information Committec: 3

Mr. Moorueap. Would it not be advisable to rewrite and
bring up to date the Attorney General’s memorandum and
csteblish a procedure for ongoing distribution of advisory
opinions as new case law is developed?

Mr. Erickson. When I first became involved in freedom
of information matter(s) I fooked at that book and I said,
“My God, this thing should be brought up to date.”

Since that time 1 %mvc come to recognize that it may not
be quite that easy to bring it up to date, because we do have
a number of, I think, rather important questions to be an-
swered, and maybe answered in the foreseeable future. I
think it is something that should be brought up to date at
some point in time. I am not sure that this is the exact time.
I would certainly prefer to have some pronouncement by the
Supreme Court before we do this. But, I do think it 1s—it
would be helpful, and it is something that should be done in
due course.

32 Hearings, pt. 5, p. 1504.
3 Yearings, pt. 4, p. 1100,
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Chairman Moorhead went on to ask Mr. Erickson if thought had been
given to some other method of keeping agencies up to date on legal
developments under the FOI Act, such as seminars for public infor-
mation officers and lawyers having such duties.

Erickson responded: *

It is one of the questions. I feel somethin% should be,
something should be done. I have not formulated, really,
any plan as to how it might be done. I mentioned the in-
crease in our consultations, and it seems to me that that,
in and of itself, serves to inform and keep other agencies
advised. )

But, I certainly would not be adverse to some more con-
centrated effort, more expansive effort to keep other agencies
advised, because I think the law is evolving, is developing,
and certainly it would be a help.

Chairman Moorhead asked if general counsels of Federal agencies
were advised when a significant court decision under the FOI Act is
rendered. Erickson said that “we have developed no automatic pro-
cedures for doing so, but that certainly would be one of the alterna-
tives to be considered.”

Summary

It is obvious to the committee from its study of the problems of
effective administration of the FOI Act that clearcut, easily under-
stood regulations that adhere closely to the philosophy of the public’s
right to know the business of its Government, as expressed in the law
enacted by Congress and the guidelines issued in 1967 by the Attorney
General can go a long way toward making the act truly meaningful
under our representative system of government. Yet, we have learned
that the regulations, themselves, regardless of how positive or how
precise, do not necessarily guarantee effective operation of the FOI
Act in any agency. A constructive attitude toward the act by the top
leadership of the agency and a genuine desire to make more informa-
tion available to the public are essential ingredients.

The committee believes that there are many positive actions that
can be taken at the administrative level to make the act more workable
and more effective. Such actions must, however, be considered in the
context of recommended statutory amendments. Administrative
recommendations are therefore discussed in chapter X of this report,
?%loxfg%mth the proposed objectives of amendments to the FOI Act
itself.

3 Ibid.
35-See pp. 83-86 of this report.
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IV. GOVERNMENT ROADBLOCKS PREVENTING EFFEC-
TIVE USE OF THE FREEDOM OF INFORMATION ACT

During the hearings on bills which became the Freedom of Infor-
mation law, no witnesses testifying for Government agencies supported
the legislation. A few expressed approval of the people’s right to know,
but each favorable comment on the general principle wes hedged by
specific objections to the legislutive language proposed to enforce the
right to know. Since there was genvra% opposition to the legislation
throughout, the Federal bureaucracy, the agencies would not be ex-
pected to administer the law so that public access to public records is
a simple process.

And they have not. In the great majority of the agencies, adminis-
tration of the Freedom of Information Act has been turned over to
the lawyers and the administrators, not to the Government informa-
tibn experts whose job is to inform the public.

Nearly all a.%encics move so slowly and carefully in responding to &
request for public records that the long delay often becomes tanta-
mount to denial.

Dozens of agencies have sct up complicated procedures for request-
ing Fublic records.

Many will respond only to repeated demands for information, filed
formally and in writing. Others require detailed identification of the
records sought, so that only those who have complete knowledﬁe of
an agency’s filing system can identify properly the records sought.

Some agencies have harassed citizens who had the temerity to press
their demands for public records; others, when forced to provide
copies of Government documents, have given out illegible copies.®

The “Renting” of the Pentagon

Even before the Columbia Broadcasting System produced its con-
troversial exposé of the Defense Department propaganda machine—
a program titled “The Selling of the Pentagon”—the Freedom of
Information Act was twisted almost out of shape by Defense Depart-
ment officials trying to hide the facts sbout the “renting” of the
Pentagon. Repented delnys and insistence on bureaucratic formalities
were almost successful in hiding from the public how much money the
Department collects in concession payments {rom private companies
which have stores in the Pentagon concourse, o

In 1970, Roy McGhee, a reporter for United Press Int,emag,mnal,
asked for the financial details on the leasing of store space in the
bowels of the Pentagon where thousands of cmployees pass daily on
their way to the bus stops inside the building. He found, after repeated
telephone calls, that the Defense Department collected almost $1
million in proceeds from private companies doing business on the

# As an example, see hearings, pt. 4, p. 1308
(20)
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Pentagon concourse. He said that about half of this income was turned
over to the Treasury and the rest was contributed to a Defense
Department “Concessions Committee”’, which used about $250,000
of the fund to finance social clubs, dinner dances and tennis tourna-
ments for Pentagon employees.® :

But he said he could not get an exact accounting of the use of such
funds, nor could he discover how much each private company was
paying the Pentagon to lease space in the concourse and sell wares to
thousands of captive customers. He asked the Department’s public
information office and he asked the Department’s general counsel how
much each private company was paying to lease space in the publie
building, but the information was refused. McGhee testified:

That is where the instance stands. I have not pursued it fur-
ther. I do not have the time. My company did not file a
lawsuit to get the information.®®

McGhee wrote a news story based on the information he could
find, reporting the refusal to disclose the income from the leasing of
the Pentagon concourse space, and the University of Missouri Free-
dom of Information Center took up the battle from there. The Center
telephoned to try to get the information and then put a formal request
in writing, threatening to go to court under the Freedom of Informa-
tion Act if the information was refused. The Defense Concessions Com-
mittee agreed to make public the contracts entered into with private
companies leasing space in the Pentagon, but only if a records search
charge of $3.45 an hour was paid for a 4-hour search job.

Since the Defense Concessions Committee was responsible for only
16 contracts, all filed in the committee’s office, the FOI Center pointed
out that 4 hours for scarching the files to find the contracts seemed an
unnecessary waste of time. In response, more than 1 year after Mec-
Ghee first began his investigation of the ‘“renting’’ of the Pentagon,
the Defense Department Cgoncessions Committee finally agreed to
make the information on the contracts available to anyone who came
into the committee’s Pentagon office—if given at least 1 day advance
notice.

“Catch-22” at the Agriculture Department

The Freedom of Information Act requires Government agencies to
* make available ‘identifiable” public records, but the Attorne

General’s Memorandum explaining the new law warns that the identi-
fication requirement should not be used as a method of withholding
records. Yet some agencies make identification requirements so strict
that they must be taken to court to force cooperation.®

Harrison Wellford of the Center for the Study of Responsive Law
asked the Department of Agriculture for research reports on the safety
of handling certain pesticides. His request was refused because the
Government records he sought were not clearly identified.

a1 Hearings, pt. 4, p. 1291; a fact sheet provided by the Department of Defense on the operation of the
Coneesslons Committee, including criterla affecting receipts and disbursements may be found in the appen-
dix of part 6 of the hearings; the fact sheet states that the division of funds by the Concessions Committee
among (1) payments to GSA on the basis of rental square footage, (2) payments to the Pentagon Employees
Welfare and Recreation Fund, (3) investments in cafeteria pro]gert , and (4) other disposition of excess
funds is in accordance with Treasury Department, GSA, and DOD rules and regulations for recoipts of
this type; see also colloquy on this case with DOD General Counsel Buzhardt, pt. 6, p. 2120, )

:: I-B{eiarl?gs, pt. é p. 1289.

ristol-Myers Co. v. Federal Trade Commission, 283 F Supp. 745; Wellford v. Hardin, 316 F. Supp. 768;

hearings, pt. 4, pp. 134 to 1367. ’ pD. T45; Welf ‘ ! P

40 Hearings, pt. 4, p. 1253,

Approved For Release 2005/07/13 : CIA-RDP74B00415R000200100008-7



Approved For Release 2005/07/1%2' CIA-RDP74B00415R000200100008-7

Wellford then asked for the indexcs the Department maintained
so the specific files could be identified, but he was told that the indexes
wergﬁu(xiteragency memoranda and would not be made available. He
testified:

So, it was a Catch-22 situation. We were told our request
was not specific, and we were not given access to the indexes
which would have allowed us to make our request specific.!!

So Wellford took his case to court and won access to the informa-
tion. He went back to the Agriculture Department, looked at the
indexes, and found that the information he sought was kept in individ-
ual pesticide folders called jackets. He was to%d that the jackets also
contained company confidential information and that the confidential
informeation had not been separated from technical information he
sought. He testified:

We requested this information 2 years before and there was
plenty of time to reorganize their filing systems so they would
not have this commingling problem. * * * The final straw
was when USDA stated that if the information were made
available, it would cost $91,840 to prepare the registration
files for public viewing. At that point we decided to try to
find other means to get the information.®

Secrecy Through Delay and Obfuscation

Nothing in the Freedom of Information Act requires expeditious
handling of requests for access to public records, nor would fast and
efficient response to requests be expected from agencies which uni-
formly opposed the legislation.

Most agencies take about a month to answer the initial request for
access to public records. They delay even longer in answering appeals
against the initial refusal, with the average time for a decision on an
administrative appeal being about 2 months.®

Very few of the agencies make an effort to inform requestors that
they can appeal the initial decision. While the Freedom of Informa-
tion Act does not require an administrative appeel system, the neces-
sity for such a system was spelled out in the Attorney General's
Memorandum explaining the act to the agencies.* Thus, in most
agencies the regulations state that an initial refusal may be appealed
to a top official in the agency, but the agencies seldom make & point of
its appellate procedure in the letters denying the initial request.
This may help explain the small number of administrative a peals.
Of nearly 2,200 instances in which access to public records was
refused in the first 4 years of the act’s operation, fewer than 300
denials weroe appealed administratively within the agencies, and in
about 100 cases, the individual refused information went to court to
enforce the right to know.* Agencies continued to block legitimate
public access in some cases even after courts ordered documents made
public.

4t Hearings, pt. 4, p. 1254,

a9 Hearlng, gt. 4, 3p. 1254-1255. ‘This amount includes both search fees and copying costs.
9 Hearings, pt. 4, pp. 1333-1343.

# Attorney enemlps Memorandum, June 1987, pp. 28-29.

« Subcommilttee questionnaire analysis, op. cit., pt. 4, pp. 1333-1343.
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Nashville Tennessean Case

The editor of the Nashville Tennessean, Mr. John Seigenthaler,
testified on one such case.* His newspaper suspected that a blind
homeowner may have been swindled on the basis of an FHA appraisal
of his property. The homeowner and, later, the newspaper asked the
Department of Housing and Urban Development for a copy of the
FHA appraisal, but they were refused. The Nashville Tennessean took
the case to court. The judge set a hearing in 2 weeks, but the Govern-
ment lawyers demanded the full 60 days permitted under the Federal
Rules of Civil Procedure to answer the newspaper’s request for access
to a public record.

Following the hearing, the court ordered the Government agency to
make public a copy of the FHA appraisal, but the copy turned over to
the newspaper was totally and completely illegible.

Once more, the newspaper went to court and the judge ordered the
Government to produce a legible copy of the FHA  appraisal report.
The district court did agree with the Government’s contention that it
could censor the FHA appraisal report, deleting the name of the ap-
praiser. The newspaper took that issue to the circuit court of appeals,
and once more, over the opposition and delaying tactics of the Govern-
ment agency, won a court order granting access to a legible public rec-
ord—including the identity of the FHA appraiser.?

The Longs and the Internal Revenue Service

" The delays and frustrations faced by citizens trying to use the Free-
dom of Information Act are nowhere more apparent than in the at-
tempt by a Seattle, Wash., couple to get information from the Internal
Revenue Service (IRS). Among the documents requested by Philip
H. and Susan B. Long are those with simple statistical information
showing how the IRS carries out its tax collecting duties. They also
requested the blank forms which TRS agents fill out as a basis for an
annual activities report.*® After repeated trips to IRS headquarters in
Washington, D.C., and to a numger of regional and field operations,
the Longs got some of the public records they requested. More of the
material was made availab{)e by IRS after the Longs filed suit under
the Freedom of Information Act.

Because of the continued prodding by the Longs, IRS prepared a
dossier on the couple, listing every letter Sent by them and every inter-
view they held with IRS officials. When faced with the Lones’ re-
quest for the blank IRS forms, Donald Virdin, chief of the IRS Dis-
closure Staff, testified that the agency convened 18 top officials to
discuss the disclosure problem. The top officials de:ided the Longs
could not have the blank forms because there were too many of them.*?

As a result of handling the Longs’ request for public records, Virdin
testified that the Treasury Department discovered some IRS docu-
ments in its public library which, he said, should not have been made
public. The documents were merely quarterly statistical reports on the
audit work of IRS, but upon the recommendation of Virdin, the IRS
disclosure expert, the reports were taken out of the public library, no
longer to be disclosed.5
" 4 Hearings, pt. 4, pp. 1302-1310,

47 Hearings, pt. 4, pp. 1302-1309.

# Hearings, pt. 6, p. 2025.

# Hearings, pt. 8, p. 2025.
5 Hearings, pt. 6, p. 1994.
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Mr. Virdin's staff of disclosure experts also prepared a digest of the
IRS experience with requests for public records under the Freedom of
Information Act. The digest was requested by a taxpayer, but was
refused. It was classified “for national office official internal use only.”
Later the document was made public with the secreey label removed .o

USDA Hides Meat Inspection Reports

 Another witness, attorney Peter H. Schuck of the Center for the
Study of Responsive Law, described his experience with the Agricul-
ture Department (USDA) and their “Delay-until-the-information-be- -
comes-stale” routine, which involved efforts to obtain information on
meat inspection plants in Missouri under the Wholesome Meat Act
of 1967. He testified:

I have been engaged since mid-Oetober (1971) in a vain
effort Lo gain access to three categories of information: (1)
Compliance surveys conducted by USDA with respect to the
meat inspection programs of Missouri, Ncbraska, and sev-
cral other States; (2) USDA’s correspondence with State
officials concerning their findings; and (3) the surveys re-
quired by TSDA to be conducted in these states and sub-
mitted to USDA as part of its complinnce review program.®

By mid-December (1971), he continued, “USDA had reneged on
several oral promises to produce the information.” Schuck then filed
administrative appeals and on May 2, 1972—some 5 months after his
original request— -his appeal was denied by Mr. G. R. Grange, Acting
Administrator of the &onsumer and Marketing Service, despite the
fact that the Department of Justice’s Freedom of Information Com-
mittee had strongly urged USDA to make the information public.®

Schuck also testigcd that u Missouri State senator and e Springfield,
Mo. radio station had made similar requests to USDA for the mfor-
mation about the Missouri meat inspection program and its conformity
with Federal standards and had likewise been turned down.

Several months after his testimony, Schuck filed suit against the
department under the Freedom of Information Act to obtain the
information. The case is now pending in the courts.®

Federal Communications Commission’s “Blacklist”

Mr. R. Peter Straus, publisher of Straus Editor’s Report, told the
subcommittee of its efforts to obtain permission from the Federal
Communications Commission to inspect the list of some 10,900 in-
dividuals and organizations whose names and addresses are on a so-
called blacklist. FCC claims that they possess qualifications that are
believed to require close examination in the event they apply for a
license.®

The request by Mr. Straus was denied by Mr. John M. Torbet,
Executive Dircclor of the FCC. The ‘“blacklist” problem was dis-
cussed later in hearings with the FCC.

# Hearings, pt. 6, p. 2027.

50 Hearlngs, pt. 4. pp. 1261-1262.

58 Thig oare was alee discussed with USDA witnesses later In the hearings. See pt. §, pp.
1805 160D .

# Schuck v. Bulz, D.C. D.C. Docket No. 897-72.

8 Hearings, pt. 4, pp. 1284-1287; tec FCC testimony, pt. 5, pp. 1789-1792 and 1810-1816.
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Philadelphia Inquirer Case

An urban affairs writer for the Philadelphia Inquirer, Mr. James B.
‘Steele, told the subcommittee of the efforts which he and his associate,
Mr. Donald L. Barlett, made to obtain information under the FOI Act
from the Department of Housing and Urban Development. The in-
formation first requested in August 1971 was the names of FHA staff
and fee appraisers connected with the appraisal of rundown houses
which were bought by real estate speculators and sold at inflated

rices, FHA-insured, to hundreds of low-income families.®® The in-
ormation was needed in connection with a series of exposé articles on
housing frauds in Philadelphia.

The information that would link specific appraisers to inflated ap-
praisals of individual dwellings was denied by Theodore Robb, HUD’s
regional administrator in September 1971. The newspaper’s appeal of
the denial to HUD Secretary George Romney was rejected on No-
vember 11, 1971. Steele testified:

In a four-page letter, he asked us to blame him for any slip-
ups that might have been made by FHA, but don’t blame the
appraisers. He said it was not relevant to criticize an em-
ployee of HUD. He wrote:

No enterprise, public or private, dan expect its em-
ployees to contribute as openly and honestly to the
formulation of its policy if those employees belicve
that their opinions (such as appraisals) are to be
subject to public second-guessing.”

But the official national organization of appraisers, The Society of
Real Estate Appraisers, in a letter to the subcommittee said:

This letter is for the record of the subcommittee’s present
hearings on possible Government abuses of “The Freedom of
Information Act.” It refers particularly to the recent con-
troversy over HUD’s withholding of the names of appraisers
involved in FHA 235-236-237 programs. .

We understand an intended Justice Department appeal of
the court decision ordering release has not been entered and
HUD has now released the names. While this settles this par-
ticular incident, the future may see similar attempts to with-
hold information by other agencies for varying reasons. The
Society of Real Estate Appraisers is opposed to any such
Government agency action.

The function of the appraiser as related to Government is to
protect the interests of the people and the Government. Thero
1s no alchemy nor mystery to the appraisal process. The
appraiser should not be cloaked in secrecy as to imply
there is. His function is to estimate fair market value, which
involves just compensation of the public and the fiscall
sound operation of the Governmeont. The steps taken to osti-
mate value involve reason and judgment. Public and Gov-
ernment must realize professionally the appraiser should be
an impartial observer. The best way to keep him that way is
to let both sides know who he is and what he’s doing.

% Tbid., p. 1294. The case is similar to the Nashville Tennessean cago mehtionod above.
8 Thid., p. 12965.
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Private appraisers who do work for the Government make
no-secret of 1t; indeed, they list such work proudly in their
gualifications. It is often impressive to their other clients.
It cannot do much for a Government’s image to impose
secrecy upon a subject that is beinﬁ legitimately bossted
about outside that government, * * ¥

The Inquirer filed suit in the U.S. district court in Philadelphia.
Oral arguments were held during December 1971 and on March 9,
1972, the court held in favor of the Inquirer and ordered the names
of the appraisers released.®®

Freedom of Information Suit Sometimes Brings Action

Washington attorney Benny L. Kass told the subcommittee that
“tho mere threat of the act * * * has often released documents that
have been carlier withheld.” He ssid:

Ono specific instance 1 might cite is that for 6 months, I
was gotting an absolute run-around between the Civil Aero-
nautics Board and the Federal Reserve Board. I wanted to

ot & copy of tho Civil Acronautics Board response to the
‘ederal Reserve on their implementation of the Truth-in-
Lending Act. The CAB said, we have no objection, but that
is from the FRB, beeause we wrote it to them, and the FRB
said that we have no objection, but got it from the CAB
because they sent it to us, and finally, I went through this
run-around and filed an saction under the Frecdom of In-
formation Aet, and about 3 days later the CAB hand-carried
this to my office, and disclrnimed all knowledge of my action.
And so, I think, in some instances the filing of a suit gives
risao to a level wherc somebody, at loast, starts to worry about
it.t?

Health Hazards in Industrial Plants

The close relationship between the FOI Act and the administration
of the law affecting the health and salety of workers is illustrated by
the testimony of Mr. Anthony Mazzocchi of the Oil, Chemical &
Atomic Workers International Union, (OCAW) AFI—CIO®

Mr. Mazzocchi described the problems that his union encountered
in attempts to obtain information based on inspector’s reports of
health and safety hazards under the Occupational Safety and Health
Act of 1970 (NSHA), administered in the Department of Labor. The
information problem also involves the National Institute for Occulpa—
tional Safety and Health (NIOSH) of the Department of Health
Education, and Welfrre, which conducts inplant hazard evaluations.

The union official testafied:

The one court fight in which this union has been involved
under the Freedom of Information Act centered on the same
kind of inspector’s reports that were written by OSHA’s

# Hearings, pt. 6, p. 1910,

w Philad':%;h a Netg’tpuprr: v. JIUD, D.C, E.D. Pa., 1971. A related class action sult involving the interests
of low-income homeoswniers in Philadeiphia, brought by a subsequent witness, Mr. George D. Gould, an
attorney with Lhe Community Legal Services, Inc., s described In pt. 6 of the hearings, pp. 1402-1405.

§0 Hearings, pt. 8, p. 1414. ?sh;tﬂlnr ﬂfw*waslex )rcssrd by another witness, Mr. Reuben B. Robertson, I11,
8 Washiy n attarney; sce hearings, pt. 4, p. 1282,

" H.mlﬁgs, pt. 5, p}rn 14701514, Alﬂ‘gatlom by this wilness were subsequantly taken up with witnesses
from the Labor Department and HEW. Sec pl. 5, pp. 1626-1628; 1682-1684. Ad itional correspondence on
this matter may be found in pt. 5, pp. 1646 1654.

Approved For Release 2005/07/13 : CIA-RDP74B00415R000200100008-7



Approved Fdr Release 2005/07/13 : CIA-RDP74B00415R000200100008-7
27

predecessor, the Walsh-Healey Administration. On February
1, 1971, the U.S. District Court ruled in the case of Wecksler
et al. v. Shultz that the inspector’s reports were to be made

ublic. As late as August 1971, high officials of the Labor
Bepartment were ignorant of the results of the case and still
denied us access that the court had granted us 6 months
earlier. Anyhow, the Wecksler case should be enough prece-
dent for OgHA. If not, we will have to go to court again.” ¢

Mazzocchi also charged that the “trade secrets” exemption of the
FOI Act was being abused, causing serious health hazards to workers:

The last public information problem in the OSHA inspec-
tion-citation process inevitably involves trade secrets.
Under OSHA regulations, an employer can declare any part
of his manufacturing process to ge a trade secret. Once the
declaration is made, the inspector will abide by the wishes
of the employer. Emploprees are not given an opportunity to
challenge management’s contention. This kind of carte
blanche for employers will lead to arbitrary and capricious
actions. For years, the industrial water wastes inventory
was delayed because industry contended that trade secrets
would be revealed if they had to describe the nature of the
poisons being dumped into American rivers and streams. This
same position can be fostered today under OSHA. An em-
ployer can declare the toxic air contaminants inside a plant
to be a trade secret. The Labor Department will support
him as the Office of Management and Budget supported the
water polluters, Workers will never know what they are
breathing until it is much too late.

.Infor.ma.tion in such cases is also denied to the union under the
“investigatory files” exemption of the FOI Act (552(b)(7)), according
to the OCAW union witness:

* * * The figure 40 deaths a day is very conservative because

it includes only reportable deaths from injuries, and omits
those stemming from damage which may show up years
after the onset of exposure to a substance or group of sub-
stances, ‘
. Our inability to secure the type of information that is
lifesaving information, really, in our opinion, is just contrary
to the intent of the Freedom of Information Act, and the
Department is hanging its hat for the most part on No. 7,
investigatory files compiled for law enforcement purposes—
holding that anything occurring under the Occupational
Health and Safety Act is for investigatory and law enforce-
ment purposes, which means that we would be consistently
denied information, the crucial information.

Mr. MooruEap. That was just the point I was going to
ask you. Going back to the top of page 4, you say:

“Up to this point, the public and tho affected workers have
been generally denied access to this information.”

On what basis?

Is that the investigatory claim?

21bid., p. 1609.
% Ibid., pp. 1508-1510.

H. Rept. 1419 O - 5
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Mr. Mazzocenr. Yes; that is what the Department claims,
and when information is finally divulged, sometimes it is
really too late.

You see, timeliness is also very important to the disclosure
of some information, and to disclose it at a point after the
confrontation has passed, rather than at & point when people
can do something about the particuler condition, is still
frustrating the intent of the Frecdom of Information Act, in
our opinion,

Mr. MoonruEeap. In the third paragraph on page 4, you
also refer to being denied the access to various reports of
msFect,ors.

s that the same exemption cited there?

Mr. Mazzoccur. Right*

The lagfuage of exemption (b)(7) of the FOI Act, as it has been
interpreted, thus makes it difficult, if not impossible, for workers in
hazardous plants to be informed about specific health or safety
problems that exist in an interim period while inspectors’ reports
are slowly making their way through the bureaucracy toward eventual
enforcement proceedings, fines, and correction action. This use of
the oxemption “investigatory files compiled for law enforcement
Furposes” in such situations involving occupational safety and
ealth, even the lives of millions of American workers is contrary to
sound public policy. This case and other abuses of the investigatory
file exemption have prompted a reexamination of the language of
subsection (b)(7), dealt with later in this report.

Consumers’ Stake in Freedom of Information

A graphic and timely case of the withholding of information by the
Federal Power Commission (FPC) on natural gas reserves was called
to the attention of the subcommittee in testimony by Mr. Charles F.
Wheatley, Jr., general manager and general counsel of the American
Public (Gas Association.” Tgis information affects natural gas rate
case decisions of the FPC involving billions of dollars in higher gas
rates for many millions of consumers.

Data on natural gas reserves, compiled by a committee of the
American Ges Association (AGA), used by the FPC in msaking their
rate increase determination in the southern Louisiana rate case,® was
withheld from consumer-oriented groups whoe sought to make an inde-
pendent evaluation of the data. Stung by public and congressional
criticism of their dependence on industry-furnished gas reserves stud-
ies, the Commission in December 1971 ordered a limited check of
certain gas reserve data supplied by the American Gas Association.
The Commission, however, ordered that the data involved be kept
confidential and withheld from the public. It is in the context of this
FPC study of gas reserves that the FOI Act became an issue.”

Wheatley testified:

The American Public Gas Association, A_merican Public
Power Association, and Consumer Federation of America
filed & petition for rehearing with the Comimission on Janu-

s Inbid., p. 1515.
“ Hearngs, pt. 5, pp. 1522-1533.
stIbid., p. 1323.
@ Ihid., p. 1628.
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ary 20, 1972 challenging, inter alia, the provisions for secrecy
of the National Gas Survey reserve study. In rejecting this,
the F'PC relied upon the Natural Gas Act and the Freedom
of Information Act as justification for its imposition of se-
crecy of all the underlying figures reported to its agents by
the AGA and the producers. They quoted the language of
section 8(b) of the Natural Gas Act which appears at the
top of page 9 of my statement and with respect to the Free-
dom of Information Act they quoted section 552(b) of title
5, which is also quoted at the top of page 9, and in that sec-
tion, subsection 4 which refers to trade secrets and commer-
cial or financial information obtained from a person and
rivileged or confidential * * * gnd (9) which concerns geo-
ogical and geophéysical information and data, including maps
concerning wells.8

In his testimony Mr. Wheatley carefully analyzed the FPC inter-
pretations of the exemptions of the FOI Act relied on and presented
a strong case that the use of exemptions (b)(4) and (9) are nof
properly claimed by FPC.® He asserted that “the FPC appears tc
be giving a broad unwarranted interpretation to section 552(b) of the
Freedom of Information Act to bar all public inquiry into its asserted
investigation of the AGA gas reserve estimates under the National
Gas Survey. This is a matter of fundamental importance to the con-
sumers of the country * * * 70

Wheatley went on to point out:

The survey as conducted by the FPC appears designed
merely to give the AGA industry figures a coating of respect-
ability which they do not deserve in the absence of cold hard
proof under public scrutiny. In testimony on March 2, 1972,
before the Senate Commerce Committee, Alan S. Ward,
Director of the Bureau of Competition. of the Federal
Trade Commission also reported that the National Gas
Survey as now being conducted would not satisfy the

ublic’s and the Government’s need and right to know the
acts—he concluded in this statement: :

As with the existing AGA procedures, too much
concern about confidentiality of proprietary data
seems likely to interfere unduly with the public’s
and the Government’s need and right to know the

facts about our Nation’s current energy resources.

Several weeks later, FPC General Counsel Gordon Gooch vigor-
ously defended the Commission’s position in testimony before the

records ‘not made a part of the public records by this section may be
requested in writing, accompanied by a showing in support of filed
with the Secretary and will be made available for public reference
 upon good cause shown.”
Subcommittee Chairman Moorhead and others questioned the
“good cause” requirement as being inconsistent with the mntent of

% Ibid., p. 1526. Witnesses from the FPC were subse uently questioned concerning their inter retation
of the FOT Act. Sce pt. 6, pp. 1951-1054, 1 4 g P

8 Ibid., pp. 1527-1528,

70 Ibid., pp. 1628,

“ Hearings, pt. §, p. 1528.
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the FOI Act. In subsequent colloquy and in response to questioning
by Representative Wright, General Counsel Gooch stated that the
“onod cause” langnage of the regulation applied to matters “‘expressly
exempt by the Frecdom of Information Act.,” ’

Affirmative Action Plan Information

One of the most controversial problem arcas under the FOI Act
described by witnesses testifying before the subcommittee was that
involving affrmative action plans to bar discrimination by Federal
contractors. The subcommittee also received n considerable number of
letters, mostly from college and university fuculty members, expressing
displeasure over the way in which the lge artment of Labor and the
Department of Health, Education, and Welfare was handling alleged
discriminatory complaints and the withholding of information con-
tained in the institution’s affirmative action plan.

Executive Order 11246, as amended, prohbits all Federal contrac-
tors from discriminating on the basis of race, color, creed, sex, or
national origin. Bundreds of complaints alleging sex discrimination
against women by educational institutions have been filed, but
governmental hendling of complaint investigations has been often
criticized.® Until the recent enactment of the Equal Employment
Opportunities Enforcement Act of 1972, there was no other legal
recourse to complainants of alleged violations of the Executive order.

Tho Executive order also requires that sll Federal contractors,
except State and local governments, who have contracts for more than
$50,000 and who employ 50 or more people, must have a written
aflirmative action plan. The plan must include a policy of commilment
to the principles of equal employment opportunity, an analysis of
the workforce with regard to the utilization of women and minorities,
pouls, and timetables for correcting deficiencies and n plan of action
by which the contractor can demonstrate a good faith effort to comply.

Miss Gates deseribed in her testimony of her organization in its
attempts Lo obtain detailed information contained in contractors’
aflirmative action plans: ™

WEAL, members have usually been unsuccessful in
attempts to secure these plans from contractors. We suspect
that in most cases the employer has no plan and is thercfore
in violation of the Executive order, although occasionally a
plan exists but the employer knows it wi%] not withstand
scrutiny and so will not release it.

When plans have not been made available by the employer,
we have sought them from the Government through com-
munications with the Office of Civil Rights, Department of
Health, Eduration, and Welfare and with the Office of Con-
iract Compliance, Department of Labor.

e have been told that Peter Nash, when he was Solicitor
of Laubor, decided that the plans were exempt under the
Frecdom of Information Act because they contained trade
sccrets and commercial or financial information obtained from
a person and privileged or confidentinl.

sz Hearings, pt. 6, pp. 19568-1859. The FPC suhse;lu('m\y fnformed the subcommittee 'l'har. the oo.q
canse” language was added tosection 1.35(d) after the Of Act was passed. They coutld give “no indication
why this was done. Sen hrarings, pt. 8, p. 1960,
HySw Lestkmony of Miss Margaret Gates, Woman's Equity Action League, hearings, pt. 8, pp. 2146-2148.
# Ihid, pp. 2147.
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She went on to outline a strong argument against the use of the
FOI Act exemptions claimed by the Labor Department, including
(b) (4) and (7). The argument against use of the FOI Act exemptions
to withhold affirmative action plan information was clearly sum-
marized in Miss Gates’ testimony: ™

We maintain that an affirmative action plan is a condition
of & Federal contract and as part of the contract must be as
accessible to the public as any other Government document
not specifically exempted under tho act * * *.

To deny disclosure of the plans is to destroy what appears
to be the only method by which the Executive order can be
enforced. The compliance agencies lack the resources to do
adequate reviews and investigations and the contractors
know that their chances of losing valuable contracts are .
virtually nil. Affirmative action plans are not even requested
from the contractors unless a compliance review is anticipated
because the Government lacks the personnel necessary to
determine whether all of the programs are adequate.

If the Government does not have the resources to review
and evaluate the plans that is the more reason to permit the
public to do so.

The intention of the Department of Labor now seems
to be to make available the approved plans but to deny
access to the inadequate or uninspected proposals which are
the very ones which minorities and women could benefit most
from seeing. This practice also permits employers to conceal
the fact that they have no plan at all, which usually means
they have given no thought whatsoever to equal employment
opportunity * * *, ‘

f the affected classes know what their employer’s com-
mitment is, they can protect their own interests by monitor-
ing the implementation of the plan. ,

They can bring union and community pressure to bear
upon the contractor to meet his obligations. By comparing
the original plan of the contractor with an improved version
accepted by HEW they can also assess how well the Govern-
ment is negotiating on their behalf.

Of course, one cannot but suspect that these are precisely
the reasons why neither the contractor nor the Government
is willing to disclose the plans.

The Women’s Equity Action League witness concluded her state-
ment with this blunt charge:

I am asserting that the Department of Labor is unwilling
to release affirmative action programs because if it chose to
make them available it certainly could do so. The Freedom
of Information Act never forbids disclosure, but only permits
nondisclosure * * *,

I think that what is lacking is an acknowledgment on the
part of both the Government and its contractor that the
spirit of the Freedom of Information Act requires that the
public have access to the kind of information we seek.

% Ibid., pp. 2147-2148,
™ Thid., pp. 2148-2149,
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Contractors who are making a good faith effort to correct
deficiencics in their emplovment patterns have nothing to
fear from disclosure.

One compliance officer told me that an example of why
giuns are considered “competitive” information and shouldn’t

e made public is the case of a major city bank which pub-
lished its plan, which was a good one, and received so much
favorable publicity that it hurt its competitor’s business.

Earlier in the hearings, Labor Department Solicitor Schubert was
asked about the disclosure policies of compliance agencies under
Executive Order No. 11246 affecting affirmative action plans. Ho de-
scribed a policy review that was then underway and stated that “the
odds clearly are that we will go for broader disclosure in respect of
aflirmative action programs and perhaps compliance reviews.” ™

(%uestinns were also raised on this subject with Mr. Manuel B.
Hiller, Assistant General Counsel, Business and Administrative Law
Division, HEW. He told the subcommittee that it was the view of
HEW's legal counsel that “affirmative action plans are subject to
publication disclosure under the Freedom of Information Act * * * and
(they) cannot justify a refusal to make public affirmative action plans
when they are requested.” Hiller also quoted a December 22, 1971,
instruction of IIEW’s Office of Civil Rights: ™

Once the plan has been accepted and is subject to no more
negotiations it is OCR policy to release the plan to anyone
who requests it. In negotiating, staff members should notify
school authorities or Federal contractor(s) of this policy.

Thus, despite nssurances from these two Departments, it appears
thet many of the objections to disclosure policies in cases involving
affirmative action plans are still unresolved. There is little, if any,
opportunity for input by thosc employecs currently affected by a plan
during the criticai negotiating stages. Morcover, there is a serious
question about the time period when an affirmative action plan is
actually considered by 2 Department to be actually “‘accepted,” so
that it would fall under the requirement of public release.

The subcommittee is continuing its study of the broad freedom of
information ramifications of this controversial problem.

Information on Employment of Women in Government

A similar problem involving the difficulties encountered by s pub-
lisher in obtaining information from governmental offices about
Federal employment practices uﬁ'ccting women was described by
Mrs. Myra ?E Barrer of Today Publications and News Service.’?

The problem of obtaining details concerning the implementation of
President Nixon’s directive of April 21, 1971 regarding agency plans
to make greater use of women’s skills in high level governmental
positions began last September when Mr. and” Mrs. Barrer wrote to
affccted departments for details of these governmental affirmative
action plans. Only & handful of Government a%encxes responded, and
then not until April 1972—some 7 months Iater.*® Some agencies
refused to provide the information. citing exemption (b)(5) “inter-

i Hearings, nt. 5, p. 1843
7 Ihid., p. 1688,
¢ Hearings, pt. 6, pp. 2176-2178,
¥ [bid., p. 2178.
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agency or intra-agency memoranda’ of the FOI Act. This denial was
asserted in a letter to the Barrers dated September 3, 1971, and signed
by Mr. Frederic V. Malek, Special Assistant to the President.® Of the
63 plans requested, only 15 had been made available by April 19, 1972,
the date of Mrs. Barrer’s testimony.

Broad Range of Government Activities Covered

The types of cases involving the Freedom of Information Act among
Federal departments and a%encies who testified before the subcom-
mittee during the 14 days of hearings touched upon a broad range of
the activities of government both at home and abroad.

For example, the Interior Department presented correspondence
with individual citizens and groups that dealt with denials of informa-
tion concerning financial data on concessionaires in national parks;
deaths and disabling injuries in national parks; regulations of the Fish
and Wildlife Service; documents relative to water pollution control; a
report on a wilderness area, and the Treleaven reEort on the depart-
ment’s public information function, discussed elsewhere in this report.®

Department of Transportation (DOT) General Counsel John W.
Barnum’s testimony discussed the so-called Garwin report on the
supersonic transport (SST), which had been the subject of consider-
able controversy over funding in the Congress and also involved a suit
under the FOl Act.® It also included such diverse areas as Coast
Guard information practices; access of the public to information con-
tained in research and development contracts; and the heavy caseload
of requests under the act involving the Federal Aviation Adminis-
tration.

Mr. Ronald M. Dietrich, General Counsel of the Federal Trade
Commission (FTC), described the details of its information policies
under the FOI Act as they relate to the regulatory functions of the
Commission.® His testimony described ';}E‘roblems involving the types
of proprietary data provided to the FTC by companies subject to
Commission jurisdiction and regulations that have been established to
protect the competitive position of such companies.

An interesting listing of requests for information to the FTC which
have involved exemption (b)(4) of the FOI Act (trade secrets) was
provided for the hearing record. This list of typical cases provides a
good insight into the day-to-day types of cases which the Commission
receives under the act.®

The Environmental Protection Agency’s (EPA) witness, general
counsel John R. Quarles, Jr., described the positive approach that
agency takes to the Freedom of Information Act: ¥

At the Environmental Protection Agency, we attempt to
comply with the spirit, as well as the letter, of the Freedom
of Information Act.

. The philosophy of open disclosure which that act embodies
is, we believe, a necessary part of modern government. The

& Tbid., p, 2183. The term ‘“‘working documents” was used in connection with (b)(6) a term that is not
even in tf]e language of the exemption subsection of the act.

& Tearings, pt. 4, pp. 1280-1281; 1313-1814; 1323; pt. 5, pp. 1737-1751; and pt. 6, appendix.

& Hearings, pt. 5, pp. 1761-1763. See Soucie v. David, 448 F. 3d 1067, 2 ERC 1626 (D.C. Cir. 1971).

8 Ibid., pp. 1763; 1766-1782. An aflirmative step was taken by DOT in holding a FOI seminar in Washing-
ton on May 17, 1972 for departmental operating personnel. Experts from the Justice Department, the Civil
Service Commission, and the subcommittee staff participated in a panel discussion of FOI Act principles and
administration, The committee feels that all Federal agencies should follow 1DOT’s lead in holding such
seminars on the act at both the Washington and reglonal levels.

8 Hearings, pt. 6, pp. 1846-1863.

% See listing in pt. 6 of hearings, pp. 1868-1870.

8 Hoarings, pt. 6, p. 1876,
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public will not tolerate a government that is conducted in
secret. A Federal agency that wishes to have any credibility
with the public must be frank and open in its conduct of
affairs. This is especially important for the Environmentul
Protection Agency * * *.

As a new agency, it has benefited from the experiences of many
other older departments and agencies in administering the FOI
Act and, consequently, has promulgated one of the most enlightened
and positive sets of regulations to umplement the act.®® Of particular
importance is EPA’s procedure involving the handling of ‘“trade
secrets” under exemption (b)(4) of the %DI Act, The burden of
justification of the trade secret claim is placed on the individual
compeny or individual involved.®®

Genera]l counsel David Maxwell, of the Department of Housing
and Urban Development (HUD), unveiled & new set of regulations
under the FOI Act, promulgated on the eve of his appearance before
the subcommittee.®® He announced a policy change with respect to the
release of the names of ameisers involved in housing projects, dis-
cussed-earlier in this report.® The difficulty of departmental implemen-
tation of basic policy at the area or regional office levels is illustrated
by the fact that several months after the assurance given by Mr.
Maxwell, similar types of information were still being denied under
the FOI Act by HUD officials outside Washington.®

The importance of providing training and indoctrination of regional
and local office personnel of all Federal agencies as to the intent of
the Frecdom of Information Act and how it should be administered
in the public interest was stressed in a colloquy with-HUD witness
Maxwell.® The decentralized administration of vast numbers of im-
portant Federal programs makes such action imperative if the FOI
Act is to be an effective instrument in safeguarding the ‘“public’s
right to know.”

Testimony by Mr. Donald O. Virdin, Chief, Disclosure Staff, Office
of the Assistant Commissioner (Compliance), Internal Revenue Serv-
ice (IRS) and that of Mrs. Charlotte T. Lloyd, Assistant General
Counsel, Treasury Department covered some of the most serious cases
of bureaucratic abuses uncovered during the subcommittee’s investiga-
tion of the administration of the Freedom of Information Act.** This
subject is also dealt with earlier in this report. It should be noted that
much tax data is exempt from disclosure by law. )

The list provided by IRS for the hearing record which summarizes
the types of requests received under the 1 Act since July 1967, is a
revealing insight into the impact which the act has on day-to-day
activities of a Federal agency.® Almost half of the requests to IR
were denied. In addition, many of the rcquests recorded in the list
were for copies of printed handbooks or manuals available in the
public reading room, so that the denial record on substantive requests
under the act is even higher than the percentages show.

@ Thid., pp. 18942001

& Ihid., pp. 1878-1880.

n o 51911, See p. 13 of thi t

" ., p. 1911, Bee p. 13 o] s repori.

2 Stafl Igmling with news stafl o‘flothu St. Louls Cilobe-Democrat and conversations with Washington
bureﬁu stafl, Gamemu ?9‘3‘; spapers.

83 Hearings, pt. 6, p. .

# Ibid., ;f;. Fass-zm; €6-2027; 2030-2033. For examnples sce p. 22 of Lhis report.

95 Hearings, pt. 6, p. 1085,
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The Department of State’s witness, Mr, William D. Blair, Jr.,
Deputy Assistant Secretary for Public Affairs, described the broad
range of activities involving international relations that are covered
by the department’s administration of the FOI Act,

One of the few Federal agencies not providing for an appeals process
under the act, the State Department witness explained such rationale,
but indicated that “we are presently preparing to amend these regula-
tions to provide for an administrative appeal to a higher level within
the department from an initial denial of a request.” ¥ Changes to
liberalize its copying fee schedule were also promised.

Mr. Blair also discussed a case involving a request under the act
by a Cornell University professor, Mr. D. Gareth Porter, for informa-
tion concerning the list of Vietnamese landlords who rent villas, hotels,
and apartments to the U.S. AID Mission in Saigon.?® The informa-
tion was withheld under exemptions (b)(2), (3), and () of the FOI
Act and title 18, section 1905 of the U.S. Code. The justification of
such action appears to the committee to be without merit, based on
the fact situation, and is typical of the types of abuses uncovered
during this investigation.

He also discussed the Passport Office ‘‘lookout list,”” similar in some
respects to the FCC “blacklist”” mentioned previously in this report,
and the rationale behind the secrecy policy attached to such com-
puterized list. The Agency for International Development’s (AID)
“watch list” of suspended or debarred importers and suppliers under
the Vietnam commodity import program was also explored as part
of the department’s information policics.*® Unlike the FCC and Pass-
port Office lists, the AID list is published quarterly.

Testimony by Mr. J. Fred Buzhardt, General Counsel of the De-
partment of Defense, and statements from witnesses from each of the
three military services covered s wide scope of activities involving
the FOI Act.100

Each component part of the department has established its own
regulations based on the DOD policies set forth in their directive
5400.7. Each militery department and defense agency has its own
procedures for handiing requests under the FOI Act. The general
philosophy as expressed by Mr. Buzhardt is: 1o

I assume that any request for a record made by & member
of the gub]ic constitutes a valid request within the purview
of the Freedom of Information Act.

It should not be necessary for an individual requesting a
record to cite the Freedom of Information Act before his
request 1s evaluated in accordance with the intentions of
Congress expressed in the act. Such 8 restriction would
obviously favor the sophisticated and work to the dis-
advantage of those average citizens who may have little
technical knowledge about the Freedom of Information Act,
yet are the very persons for whom the “right to know” is
most important.

It is, therefore, our policy to treat each request for a record
as though it was made by the most knowledgeable law firm

® Ibid., pp. 2076-2081.
 Ibid., p. 2078.

¥ Ibid.) pp. 2086-2087.
% Thid.) Dp. 2006 2008,

- 100 Thid., pp. 2101-2112,
101 Ibid,, p. 2107,
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in Washington, with all the proper citations and references
to Frecdom of Information Act provisions and case inter-

tations. The only requests which may be denied are those
involving records which clearly come within one of the ex-
emé)tvions of section 552(b), tit-Kz 5, US.C.

ven then, all officials of the Department of Defense are
instructed that a record exempted under the Freedom of
Information Act should be released whenever it is deter-
mined that no significant purpose would be served by with-
holding it. Thus, for example, many records which technically
might fall within the second exemption of the Frecdom of
Information Act as “internal personnel rules or practices”
of the department or agency, would routinely be released
on request becmusc no significant purpose would be served
by refusing them; although the second exemption serves a
very practical purpose in excusing the Department of Defense
from publishing in the Federal Register its parking regula-
tions, for example. We would, of course, provide a copy on
request because no significant purpose would be served in
withholding it.

Mr. Buzhardt’s testimony also clarified another matter which had
been the subject of considerable confusion—the basis for use of the
legend “For official use only.” He said: '®

* * * the marking “For official use only” does not relieo
an official of his responsibility to review a request for a
record for the purpose of determining whether an exemption
(under the FOI Act) is applicable and whether any sig-
nificant purpose will be served by denying that record to
the requester. The reviewer may discover that the legend
was improperly applied or that the passage of time makes
it possiglc to release the document.

I might add that the term “For official use only” is not
properly denominated s ‘‘classification.”” There are only
three catogories of sccurity classification: “Top Secret,”
“Secret,” and “Confidential,”’ and these all have to do with
the interest of tho national sccurity or foreign relations of
the United States.

I repeat for emphasis that “For official use only” docu-
menis can be withheld from the public only when they
come within one of the express exemptions provided by the
Congress in the Freedom of Information Act, and only when
their relcase would be inconsistent with a significant responsi-
bility of the Department of Defense.

Since the DOD information directive did not require keeping statis-
tical records on requests received by the Department or its component
services or agencies, only the Air Force could provide the type of
data on requests under the FOI Act.'® Mr, Buzhardt noted, however,
that a Fobruary 18, 1870, memorandum from the General Counsel’s
office dirccted “all components * * * to keep records on denials”
of information under the act!®

102 Ihid., p. 2110.
1% a0 milttee questl ire analysis, op. cit., pp. 1333-1343.

1 Fiearings, pt. 8, p. 2127
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A colloquy with Mr. Bert Z. Goodwin, Assistant General Counsel
of the Air Force, brought out other diverse matters involving the act
such as the denial of Air Force Academy records dealing with honor
board hearings.!® Another colloquy with Mr. R. Kenly Webster,

. Principal Deputy General Counsel of the Army, dealt with the
Army’s information policies in the handling of the case involving L.
Col. Anthony B. Herbert (retired),'%

Some of the best examples of Federal Government roadblocks to
the effective operation of the Freedom of Information Act were pro-
vided in testimony by Mr, Sanford Jay Rosen and Mr. John Shattuck
of the American Civil Liberties Union (ACLU), both of whom have
had extensive experience in 'OT Act litigation.'”?

Among specific FOI Act cases being handled by the ACLU attor-
neys, Mr. Rosen mentioned those involving a university professor
seeking a study of Vietcong defector morale; a law review project
involving disciplinary procecdings at the U.S. Air Force Academy; a
death report being sought by a father from the Navy on the demise of
his son; and the cfforts of a historian to obtain access to documents in
the National Archives that are some 30 years old.® It is expected
“that this latter subject will be dealt with in another report.

Remedies Suggested by Witnesses To Limit Governmental
Roadblocks

A number of significant approaches to limit governmental road-
blocks to more effective and expeditious administration of the Freedom
of Information Act were suggested by subcommittee witnesses.

It is abundantly clear, however, that procedural changes in ad-
ministrative regulations or even amendments to the act itself will not
necessarily solve the types of abuses brought to light during the course
of these hearings. This point was effectively made in the foreword of
the Attorney Gencral’'s memorandum setting forth guidelines for
administration of the FOI Act 5 years ago: 1

Noreview of an area as diverse and intricate as this one can
anticipate all possible points of strain or difficulty. This is
particularly true when vital and deeply held commitments in
our democratic system, such as privacy and the right to know,
inevitably impinge one against another. Law is not wholly
self-explanatory or self-executing. Its efficacy is heavily
dependent on the sound judgment and faibh%:.ll execution
of tl;ose who direct and administer our agencies of Govern-
ment,

One of the key purposes of the act, reiterated in that same mem-
orandum was “that there be a change in Government [information)
policy and attitude.” The committee has noted the original hostility
toward the FOI bill by the Federal bureacracy and the fact that, in
historical terms, 5 years of experience in the administration of the act
measured in these hearings is not a significant time period.

It also notes the significant efforts on the part of many Federal
agencles to comply fully with the congressional intent and the Attor-

105 Thid., pp. 2128-2131.

lg: g;ig., D, 2131,

1 id., p. 2204. Their excellent analysis of leading FOX Act court cases appesrs on pp. 2206-2212. The
ACLU witnessess also provided for the hearing record a number of suggest‘?c)i a.mendg&nts to ?he FOI
Act. Hearings, pt. 6, pp. 2234-2235.

19 {hid., p. 2217.

19 Attorney General’s memorandum, p. iii, hearings, pt. 4, p. 1081,
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ney General’s guidelines for proper implementation of the act. It is
constrained to point out, however, thut such positive imp]ementation
and constructive efforts are spotty and are not uniform in all Federal
departments and agencies. In a number of significant instances, the
committee finds that an entrenched bureaucracy is stubbornly resist-
ing the efforts of the public to find and pry open the hidden doors
which conceal the Government’s business from its citizeps.

One of the positive suggestions presented for the subcommittee’s
consideration was contained in Recommendation No. 24 of the 1971
Administrative Conference, referred to elsewhere in this report."'® The
specific recommendation in part B---guidelines for handling of infor-
mation requests—would place a time limit of 10 working days to
respond to an original request for information under the FOI Act,
except under certain specific situations, and that final action should
be taken within 20 working days from the date of filing an administra-
tive appeal of an agency’s denial of information.’”

The 1mposition Z% such a reasonable time limit would substantially
speed up the handling of requests under the act and help correct one
of the most flagrant and widespread bureaucratic abuses noted in the
subcommittee’s inquiry —the stalling tactics that often cause the re-
questor of information to abandon his efforts to obtain information
because it is no longer timely for his purposes. This reform would
perhaps be most significant in the casc of the news media requests
under the act, which have not been significant in number."”? The lack
of positive use of the FOI Act by newsmen and other media repre-
sentatives has been puzaling to t{c subcommittee and was explored
during the testimony of newsmen and editors who had effectively
utilized the act to obtain information from government officials.!*

Another suggested way to clear the massive governmental road-
blocks preventing more cffective operation of the Freedom of Infor-
mation Act was proposed by Mr. Mitchell Rogovin, general counsel
of Clommon Cause. He told the subcommittee: M*

Common Cause proposes one major amendment to the
Freedom of Information Act which it considers to be of the
utiost importance. Our l)ropesal for a statutory annual re-
port by each agency to Congress is based on the belief that
no law can be enforced on the Federal bureaucracy without
continuous outside reinforcement of the spirit of the law.
We do not believe that you cen leave the cnforcement of
the Freedom of Information Act entirely to the initiative of
those few who can afford costly litigation. Litigation is the
exception, rather than the rule.

* * * This winendment we offer as paramount to all others
because it should help create and maintain an atmosphere
conducive to n spirit of more open access to government
information. 1t would require continuous action of both the
exccutive and legislative branches in behelf of the people’s

" ?e:apx:f il this mwf?ia»lzsﬂ full text of wmendations.
i H. ngs, pt. 4, pp. 1! or xt of recommendations.
113 Bep subcommittee questionnaire analysis, op. cit., pp. 1333-43 and remarks by Chatrman Moorhead
on p. 1333. Only 20 of the more than 2,200 denials of tnformation over ths 1967-71 peried measured by the
analysis invalved the medis, or about 8 percent. O course, this does not measurs the extent to which in-
formation was nbiained from government officials by newsmen by expressing tntent to file zuit under the
FOI BAeL to aﬁbt&in inform nli«;a:sre(tuwtod.
113 Sca hearings, pt. 4, N , @ . .
14 Hearin s,ggt.ps, P ‘.)‘;19!:149'2. The problem of delay by the Federal Gaover i1 res
compiaints fn court acLYons under the FOT Act is discussed elsewhere In this report at page 10.

ponding to
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Finally, I'd be the first to admit that like any other func-
tion of Government, resources (e.g., people and tax dollars)
applied to public affairs are subject to abuse or misuse. The
best safeguard against that happening is to give the func-
tion sufficient authority and the resources to develop the
professionalism that transcends political expediency. To
the extent that it happens, the public will be better served
and what the people have a need and right to know about
their Government will no longer be an issue.

While the committee does not concede that the provision contained
in section 3107 represents any serious conflict with the responsibility
of Federal agencies to adhere fully to the provisions of the Freedom
of Information Act, it does recognize the psychological effect it has on
many Government public information oﬁgcials that contributes to an
overall downgrading of status and professionalism of this vital func-
tion of modern government.

Despite the fact that this restrictive language of section 3107 is
already included in title 5 of the U.S. Code, the similar language con-
tinues to be added to the “general provisions’ section of several
appropriations bills each year as a limitation on the appropriations
made for these departments and agencies.
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He added:

I doubt that you will find any job descriptions in the
public information service which define the incumbent as a
publicity expert * * * Some information people, 1 am told,
are quietly disguised as administrative or special assistants
and they reside in innocuous places, such as personne! or
budget offices,

Whatever label we bear, and we are called many things,
our basic function and primary reason for existence is the
dissemination of information to the public. We would appreci-
ate some assurance from this subcommittee that we aroe not
violating section 3107 of title 5 of the United States Code,
and, thus, become instant criminals cvery time we dissemi-
nate information to the public, as we are required to do under
provisions of the Froedom of Information law.

This point was also mado in earlier testimony by Mr. Robert O.
Beatty, Assistant Secretary of Public Affairs, Department of Health,
Education, and Welfare. Beatty told the subcommittec.!%

* * * Without going into details of the damage that
perhaps the Iaw has done, even though it was well intentioned
as & constraint on flackery in Govoernment, I will say I think
it has not prevented abuses that it was intended to prevent
and has, at times, driven legitimatc public affairs people
underground, so to speak, because it does reflect an attitude
on the part of Congress that public affairs, public information,
public relations are somchow not quite legitimate functions
of Government.

Beatty urged that the ancient (1913) provision contained in section
3107 be superseded so as to ‘‘legitimatize public affairs as a valid
function of Government, clearly defining its functions and responsi-
bilitics across the board.” ' Ile also suggested as other ways to
upgrade the status of Government public information: 42

In summary, what this country needs is more information
about its Government—and more resources allocated to the
task, not less. One way to achieve this would be to:

Establish an assistant secretary for public affairs in
every exccutive department;

Supersede the 1913 law which places the role of public
affairs personnel in Government in doubt;

Require accountability to the Cabinet level and to
Congress for public affairs planning, performance and
budgeting; .

Investigate, with a view of legislative or administra-
tive action to correct, the morass of bureaucratic con-
straints to the production of effective Governmental
communications.

I urgo the House Subcommittee on Government Informa-
tion to take a hard look at these things, Mr. Chairman.
1% Hearings, pt. 5, p. 168].

1 Ibid., p. 1661,
12 Ibid., p. 1867.
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law—but it would also give proper recognition to the legitimate and
increasingly necessary role of public information officers as ‘‘the
bridge” between faceless government and its citizens.

This committee recognizes the increasing dangers of impersonal
government by computers and the adverse effect it can have as a
dehumanizing force in our increasingly complex and interdependent
society. It also recognizes that Federal programs have been expanded
into virtually every facet of human endeavor and their administration
has been greatly decentralized to the community level. There is,
therefore, an even greater need to relate such programs to individual
citizens and groups through efficient, skilled, nonpartisan public
information specialists. Otherwise, it will be difficult for many Ameri-
cans to benefit fully from the programs created and funded by the

Federal Government.

A Question of Legitimacy—Sectign 3107 of Title 5, United States
Code

One of the most frequently cited inconsistencies in Federal law that
affects the role of public information officials is section 3107 of title 5,
United States Code:

Appropriated funds may not be used to pay a publicity
expert unless specifically appropriated for that purpose.

The prohibition was written into an October 22, 1913, law dealing
with the Interstate Commerce Commission and has remained on the
statute books ever since, despite the vastly different role that “‘pub-
licity,” public information, or public relations plays in our modern
industrial society. Also, our governmental structure and programs
over the past 60 years have been drastically changed but the law has
remained the same.

Mr. William L. Webb, president of the Government Information
Organization, said in his statement to the subcommittee.'?

The Freedom of Information Act, when laid side by side
with section 3107 of title 5 of the United States Code,
creates a state of schizophrenia in the minds of many govern-
ment public information employees * * *. Many government
public information officers feel they are caught in the cross-
currents of thesec two statutory directives, and that the
public is the real loser. The Freedom of Information law =
clearly orders the Government to recognize the public’s right
to know what its Government is doing. Obviously there
must be an cffective and free flow of information from the
Government to the public if we are to comply with this
mandate. But the machinery to accomplish tﬁis obligation
takes personnel and money, and scction 3107 can be con-
strued as outlawing funds and people for such purposes.

118 Hearings, pt. 8, pp. 2156-2156. An analysls of President Nixon’s Nov. 6, 1970, memorandum directing
a curtailment of “public relations” activities by Federal agencies may bo found in pt. 8 of the hearings, pp.
2150-2167. The July 24, 1971, National Journal article by Dom Bonafede is entitled “White Ilouse Report—
Agencies Resist Nixon Directive To Cut Back Spending on Public Relations.” Tho subcommittee has been
gggularly monitoring agency reports to OMB as required by the directive to determine the effect of cuts on

octive administration of the FOI Act. For a history of the 1813 rider, sce article by Mr. Joseph 8. Rosapepe,
hearings, pt. 6, pp. 2170-2175.
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FOI difficulties and provide for continuous review and
education.

Mr. J. Stewart Hunter, former Associate Director of Information
for Public Services, Department of Health, Eduecation, and Welfare,
put his finger on what is perhaps one of the basic reasons for the lack
of input by Government pubgc information officials in agency de-
cisions involving the FOI Act. He said: !4

As a member of the executive branch and as a Government,
information officer, I welcomed this legislation when it was
enacted. I have been puzzled, if I may say so, at the apathy
of some of my colleagues in public information who shoul )
in conscience and as s practical matter, have become its
vigorous champions. They and the members of the press
should give you their enthusiastic approbation and support.

More than a month later, another witness gave indication that
efforts were underway to upgrade the status 0% public information
officers. Mr. William L. Webb, president of the 200-member Govern-
ment Information Organization, stated that “many times where
information is denied, the information officer himself or office has
not been consulted or not been given an opportunity to make an

input or whether or not the document shouﬁ:{)be made available.”’ ¥

He went on to tell the subcommittee that:

In some agencies the information officer is not placed in the
same professional category as, for example, a lawyer, an
engineer, an cconomist, or an accountant. Yet the informa-
tion officer is charged with the somewhat awesome re-
sponsibility of serving as & bridge between the citizen and
his government.

Webb said that his organization had set up an ad hoc committee
to review the role of the government information officer. He ob-
served: '8

It is my feeling that the mission of the public information
officer not only has never been adequately defined, but is
often misunderstood. In many agencies the information
officer plays only an administrative, or housekeeping role.
Some information people are faced with a ‘‘wish you'd go
away” syndrome. They feel that their agencies would
really prefer not to have any information officer at all, and
sometimes try, budget-wise and personnel-wise to come as
close to this goal as possible.

Public Information Role Requires Upgrading

A more clearly defined role for public information personnel in
the Federal Government and a general uplifting of their status
within the bureaucracy are long overdue. Not only could such steps
have significant impact on more conscientious administration of
the Freedom of Information Act—both the letter and spirit of the

148 Thid., p. 1021,
neross 1o Lhe T 1y sonained in s soocy with Mr Toonard Bt o or medie offcer In gotting pows

ings, pp. 1802-1803; 1808-1810
urIhid,, p. 2187,
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If the information chief proposes to deny a request, he must dis-
cuss the situation in advance with an information lawyer in the Office
of the General Counsel, the operator who wants the information
denied, and the public information adviser. i

They have had a number of seminars and conferences with low level
officials on administration of the FOI Act. And they report they
rarely charge fees for search and seldom for copies.

In responding, Mr. Robert Beafity, Assistant Secretary of Public
Affairs for HEW, said, “I think a major factor in the department’s
affirmative approach to the act has been the early and continuing
involvement of public affairs professionals in its implementation.
Additionally, I think every secretary of the department since the
inception of the act to the present has vigorously supported its
intent and purpose.” *** Mr. Beatty added that HEW has confined
its denial authority to four persons, all public affairs officials.

The HEW official said “It was Congressman Moss, who determined
in 1968 that something like 18/100,000th of the entire Federal budget
is spent on the dissemination of information about what the Gov-
ernment is doing and that as much Government effort is spent to

“inform 535 Congressmen as is spent to inform 210 million American
citizons. I think this is & ridiculous imbalance of this allocation of
resources and I think it is one of the reasons—and I say this in all
sincerity—that the people, regardless of party in this country, are
growing increasingly disenchanted with their Government because
they know so little about what is going on or what is supposed to be
going on or what it can do.” '

Need for Improved Public Information Capability

The problem of proper authority over information requests was
also dealt with by other witnesses, Mr. Arthur Sylvester, former
Assistant Secretary for Public Affairs, Department of Defense. He sug-
gested that the subcommittee “‘consider the feasibility of requiring
each agency to identify a single person as responsible for the release
of information, someone on whom you can put your finger for the
responsibility of gettin% the news out. I think this would tend to
reduce buckpassing.” ™

Another witness, Mr. Harold R. Lewis, former Director of Informa-
tion for the Department of Agriculture observed: *° .

Typically, three types of officials would be involved in
considering an FOI request or appeal-—an administrator,
a legal counselor, and an information officer. The informa-
tion officer’s role would chiefly be that of adviser, not de-
cisionmaker. He would have to resort to persuasion rather
than clearcut decision, and persuasion rarely carries the
weight of authority.

As a result, some FOI decisions could be made without
adequate regard for implications of withholding action.
A central point of review, with specific authority beyond

thatusually provided department officers, would obviate many
142 Ibid., p. 1658.
us %)id.i D. 1662.

earin; t. 4, p. 10186.
1w Thid,, ;'f.s T At
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could be moroe devastating than when the Department of
Justice Committee says to somebody that it is indefensible
and we will not take 1t to court. We will not defend it, and
I think that is the end of the road right there, and there are
lawyers who do that, too.

A similar question concerning the proper balanco between the roles
of public information officers and legal authorities of an agency was
put to another witness, Mr. Ralph E. Erickson, then Assistant Af-
tornoy General, Office of Legal Counscl, Depurtment of Justice. He
rosponded : 1%°

I would feel rather clearly that if the inquiry were to
come into the public information officer, that the public
information officer should handle it to the extent that he can.

If he runs into a situation whero he feels that it is some-
thing that he should not disclose or cannot disclose, for
some reason, he certainly should consult the general counsel.
1 would not expect that all of these things would be formalized
within the General Counsel's Office. eﬁhat, to me, is over-
legalizing it, if you will * * *,

I am assuming that we have a responsible public informa-
tion officer that is going to be aware of the concerns, the
interests of the Department, and the interest of the public,
and the individual that may be involved in the disclosure
which could be harmful to the person about whom the dis-
closure is being made.

And at that point in time we would oxpect s responsible
public information officer to check with his general counsel.

Health, Education, and Welfare Involvement of PIO

During the subcommittce’s review of the administration of the
Freedom of Information Aet, Chairman Moorhead commented on
the public information role in the Departinent of Health, Education,
and Welfare: 10

HEW is the only agency in which the public information
people appear to control public information. When the FOI
Act was passed, HEW set up a special office to help admin-
ister it. This was part of IIEW's continuin effort-—going on
ever since the Department was created—to gain some
semblance of coordination over the diverse agencies which
made up the Department.

HEW now hae an Assistant Secretary for Pubdc Affairs, the only
agency outside of Defense and State where the information function
is raised to the top operating level. Their special FOI office operates
under him.

HEW listed as freedom of information requests only those requests
for information which were in writing und mentioned the FOI Act.
Requests go to program officials—that is, those running particular
programs such as health, social securily, for food and drug, with which
the information is concerned. Anyone can grant information but only
the chiefs of public infermation can deny information.™!

W Ib(d., p. 1195,

140 Hearings, pt. §, p. 1657,
i Ibid., p. 1857.
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Executive Director is not required to seek the advice of, nor does he in
practice consult with, the Public Information Officer before acting
upon a request which raises a question of interpretation under the
Freedom of Information Act.” 13

Selective Service System Ignores PIO

Very few information experts in our Government are at the top
administrative level where credibility is determined and even when
they are, they are sometimes not consulted. The Selective Service
System was a prime example of the latter. Although the Chief Public
Information Officer is a super-grade and referred to as “a member of
the top-management team,” he has played virtually little or no role in
advising on refusals to provide information to the public. Questions
confirming this brought forth an assurance from the General Counsel
that the situation would be rectified and the Chief Public Information
Officer would be consulted in the future.:

Contrasting View of PIO Role

A somewhat different point of view was expressed by several
attorneys who have had extensive experience in Freedom of Infor-
mation matters. Mr. Frank Wozencraft, a former assistant attorney
general who participated in the drafting of the 1967 Attorney General’s
memorandum on the act, said: 137

I did not mean to imply that only lawyers should be
charged with releasing documents. As 1 said earlier, I think
the public information officer can be very useful in a great
many situations, but a lot of times his problem is also to
have great consciousness of the image of the agency. Some-
times if the image of the agency might be tarnished a little
bit by the document, he may be much more inclined to
withhold it rather than release it.

And my thought of having a general counsel in at the .
appellate lovel is in case that does happen, to let us have

"someons else to whom an appeal can be directed.

The General Counsel of the Civil Service Commission, Mr. Anthony
Mondello, who also served in the Justice Department and participated
in the drafting of the Attorney General’s memorandum, argued for
a dominant role for agency lawyers in FOI Act cases: 13

* * * T think we should keep lawyers on the scene all of
the time because I think the lawyers in Government have
been very helpful in persuading these operation officials
who, you know, for 20 years perhaps ran an office, owned
the files, so to speak, and have been turning down everybody
under former section 3. It has been legal counsel, I ‘think,
who has been very instrumental in letting them realize that
day is gone, and the great benefits of the act seen in the past
4 yoars, I think, are a direct result of that kind of working
out with lawyers with the threat that we are going to lose it
In court, and you make the agency head resist, and nothing

"1 Thid,, p, 1765.

188 Hearings, pt. 6, pp. 1834-1836.

18 Hearin . 4, p. 1168,
b Ib?g 85, Dt, 4, p. 1168

.
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Mr. MoormEap. Is that on an appeal or on the initial
request?

Mr. ScuusgerT. On appeal. The initial decision under the
rules and regulations is made by the highest officer of the unit
in the ficld, as I indicated, almost invariably after discussion
with the Solicitor’s Office indicated, but there is nothing in
the procedure which wires the public information officer into
that process.

Mr. Moorgran, Well, whether the request was to Wash-
ington or to the field and then there is a denial, then an appeal
is made, to whoin does the appeal go?

Mr. ScrnuBerT. The appeal is to the Solicitor and what I
have srid to my staff was I want to be sure whenever an
al{])pea,l is reccived that that appeal be coordinated and that
the process of determination regarding that appeal include
the public information officer and the Special Assistant to the
Secretary.

Chairman Moorhead told Mr. Schubert earlier that staff investiga-
tion showed initial decisions to refuse information were made for the
most part at the various operative levels within the Department of
Labor and public information experts played no part in the decisions.

“Appeals are handled by the Under Sccretary after seeking the
advice of the legal office,”” Congressman Moorhead said. “Although
the Labor Department has an extensive public information office and
the Secretary has a special assistant who is an expert in the field * * *,
none of the information people apparently are consulted at any
time in the public information process.” !

Interior Department PIO Role

The Interior Department also keIl;t no records of requests under the
act; the public information office (P10) was not consulted in handling
such requests; and decisions on refusals were made at low administra-
tive levels., Access to information requested was granted in only 40
percent of the cases.'

Robert Kelly, Director of Communications for the Department of
the Interior, was asked by Congressman Conyers whether his office
has “ever becn asked for advice on a refusal.” Mr. Kelly’s answer
was: “Not since I have been there, really.” '#

Federal Communications Commission Ignores PIO

Some regulatory agencics, such as the Federal Communications
Commission (FCC), ignore the pubiic information officer. Staff studies
introduced into the record during the Ixeari%%:‘ showed 36 percent of
the 98 requests to the FCC were refused.” The initial decisions were
made by the FCC Executive Director with the advice of the General
Counsel’s Office. I'he Public Information Office was never consulted,
neither in response to an initial request for information or when an
appeal was acted upon. The FCC ‘General Counsel, in_answering a

written question submitied by the subcommittee, said bluntly: “The
m Ibid., p. 1814,
137 Sae snbrommities nuesifonnalre analysis, hearings. pt. 4, pp. 1333-1334.

13 Hearings, pt. 5, p. 1714,
11 Subeommiliee questlonnalre analysis, op. cit., p. 1339,

~_______._._.__-———-———""—"'-——__.
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Department of Agriculture is done on what I call a very

decentralized basis? In other words, each agency head has

the final say on a request for information; is that correct?
Mr. Bucy. That is correct, Mr. Chairman.

This was followed later by these additional questions and answers:

Mr. MoorurEAD. How many times in the 4 years under
the act did operating officials seek the advice of public infor-
mation experts before making the decision to withhold?

Mr. Bucy. We don’t have any record on that, Mr. Chair-
man, because there we leave it to the attorneys who service
the particular agency to answer in the first instance. Then
they come to one of the divisions that happens to be under
my supervision which coordinates and keeps all of the
people in the General Counsel’s Office advised of develop-
ments in this field, but we wouldn’t have a record that would
be meaningful as to the number of times that we have been
consulted with respect to initial requests and decisions on
information.

Mr. MoorHEAD. I think maybe I should have directed that
question to Mr. Gifford since 1t asked how many times they
asked the advice of public information experts.

Mr. Grrrorp. Mr. Chairman, I have been with the De-
partment only since June 15 last year and I am trying to
recall whether anything has come to my attention since that
time. I can’t recall anything coming to my particular atten-
tion. It could have been brought up with the Deputy Director.
I don’t know.

Of course, on many occasions information people within
‘the agencies will consult with us on matters usually having
to do, however, with expediting the release of information,
This would not relate to the question of what information is
going to be withheld, but usually relates to how we can get
something moving when the information machinery, let’s say,
is not turning as rapidly as it should.

Labor Department Information Practices

This issue was brought up again in testimony before the subcom-
mittee by Mr. Richard F. Schubert, newly appointed solicitor of the
Department of Labor. Chairman Moorhead queried Mr. Schubert on
whether the advice of public information officers was sought on deci-
sions by other departmental officials in providing information when
requests came to them. The response was: 130

Mr. ScuuBERT. There is not any requirement. My investi-
gation, primarily as a result of the discussion that we had
with your staff a week or so ago, revealed that the practice
was at best mixed and it was as a result of that finding that I
have asked my people in the Washington office of the Solici-
tor’s Office to set up a procedure whereby not only public
information officers in the Labor Department in Washington,
but also the Special Assistant to the Secretary for Press Rela-
tions be a part of any appeal process on the decision made to
deny disclosure.

130 Ibid., p. 1622,
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V. PUBLIC INFORMATION EXPERTS AND THE FREEDOM
OF INFORMATION ACT

One would expect that when a department or agency is faced with
a question whether to withhold or release a document requesied by a
texpayer under the Freedom of Information Act, expert sdvice and
recommendations would be sought from that department’s or rgency’s
chief public information officer. But this advice often is not sought
and in a number of cases the chief public information officer may even
be unaware such a question is under consideration.

There seems to be a pattern throughout Government that these
matters are handled by the Genceral Counsel, sometimes in consulta-
tion with a policymaking official whose primary interest may be pro-
tecting the agency from criticism. A public information officer, if
asked for advice, might head off & number of such refusals by pointing
out that withholding can subject the agency to even more serious
criticism.

Ag Harold R. Lewis pointed out: "8

Information people are by the nature of their training and
in the performance of their job, more sensitive, I think, to the
genemi needs of the public than are technical and adminis-
trative people.

They work every day with the media people, and know
better the impact of what is going to happen, either good or
bad, based on how an information situation develops.

Refusals often reisc the question, justified or not, ““What is the
Government trying to hide?”’ A minor matter can often take on a
sinister appearance under such circumstances. Thus, the preference
always should be toward public disclosure unless solid defensible and
compelling reasons exist otherwise. There must be no doubt they can
hold up at the bar of public opinion, as well as in court.

Decentralization Problem in USDA

The subcommittee found in its hearings that some large Govern-
ment departments and agencies are set up under a system of decentral-
ized operations which, by their organizational nature, impede the chief

ublic information officers in providing the type of advice that should

¢ immediately availeble and given. This is true of the Departments
of Agriculture, Interior, and Labor, for cxam le. The followin

uestioning by subcommittee Chairman Moorhead of Mr. Charles W.

ucy, Assistant General Counsel of the De%frtrtm'ent of Agriculture,
and its Director of Information, Mr. Claude W. Gifford, is illustrative
of the problem: !*®

Mr. MooruEgap. I would like to ask you gentlemen if it is
not correct that the handling of information requests by the

o S
4 ngs, pt. B, . .
(43)
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require that denials be supported with specific references to
exemptions, provide for uniform fees for furnishing records,
etc., could do as much as any sin%le measure to assure effec-
tive implementation of the Act.'® In addition, agencies should
include in their regulations in implementation of the Infor-
mation. Act a provision requiring the agency to disclose
information that is technically exempt from mandatory
disclosure where there exists no legitimate purpose for with-
holding the information, Several agencies already have such
provisions in their regulations, but the practice should be
universal, .

Third, Congress should conduct periodic oversight hear-
ings, like these hearings, to assure that agencies are complying -
with the act’s requirements, are attempting to bring their
regulations into line with the uniform regulations, and are
generally living up to the act’s objective of maximum dis-
closure.

Fourth, agencies should maintain, insofar as is practicable,
detailed statistics concerning requests for information, and
the disposition of those requests, especially denials. At

resent, it is extremely difficult to obtain any meaningful
idea of the agencies’ compliance with the Information Act.

-Summary

The committee finds that the correction of some basic problems of
administrative roadblocks which hinder the fully effective operation of
the Freedom of Information Act, typical examples of which are out-
lined above, require significant amendments to the act. Some of the
general suggestions presented by witnesses to improve the effectiveness
of the act have also been described in this part of the report. Specific
legislative objectives to remedy the types of problems in the adminis-
tration of the act over the past 5 years, pinpointed by the subcom-
mittee’s investigations, studies and hearings are described later in this
report.!*® Other administrative problems, such as those involving de-
fective regulations, lack of proper training in the act, overly excessive
search and copying fees for provision of information, inadequate rec-
ordkeeping, and similar matters might be properly corrected by the
type of positive action recommended later in this report.’#

128 Last year, the, Committee on Access to Government Information of the Section of Administrative Law
endorsed Recommendation No. 24 in a report to the section,

126 See p. 80 of this report.
127 8ee p. 83 of this report.
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that we get into when we refuse the request * * * I favor
that approach.

. The effective administration of the FOI Act, with all its problems,
is considered by some to be largely a matter of positive attitude or
philosophic conviction that supports the principle that the public is
entitled to know the business of its government. This point of view
was expressed by Mr. David Parson, a Chicago attorney and Chairman
of the Committee on Government Informstion of the Federal Bar
Association: 1%

When the head of the agency has as his basic tenet the dis-
tribution and availability of information, then it follows that
everybody or most everybody in the agency will follow his
policy ; therefore, it does not become a problem for the lawyer,
and it does not become s problem for the public information
officer. It is only when the ﬁead of the agency does not set that
policy of distribution of information that it then becomes a
problem of whether we are charging too little or too much,
whether one person or another has to make that final de-
termination of what will be distributed.

So I think the crux of the matteris, as I have alsoseen it in
practice, is that once the heads of the agencies are aware of the
need for the public to have this information, any informa-
tion, information which does not violate the right of privacy
and national security, then all of the other problems really
melt away.

The administrative law section of the American Bar Association
(ABA) also noted that “despite general compliance with the statute
by most agencies, problems have been encountered in receiving prompt
replies to requests for agency records.” ' The ABA statement said:

The administrative law section believes that the Freedom
of Information Act is serving a useful and necessary function
in our society, and, notwithstanding the dire predictions of
some when it was enacted, has proved to be a workable
statute.

The statement recommended a number of proposals to alleviate
some of the enforcement problems: '™

First, agencies should make a greater effort to educate
information officers and other personnel at all levels of the
government as to their obligations and responsibilities under
the Freedom of Information Act, and should encourage a
spirit of maximum disclosure of Government information
among all employees. ) . .

Second, agencies should conform, insofar as is practicable,
their internal regulations with the uniform regulations in
implementation of the Freedom of Information Act recom-
mended by the Administrative Conference of the United
States. (Recommendetion No. 24.) The administrative law
section believes that adoption of these regulations, which
establish specific time limitations for responding to requests,

in? Hearings, pt. 4, p. 1184,
113 A BA statements, op. cit., hearings, pt. 5, p. 1435,
14 Tbid., p. 1435.
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Other witnesses suggested that the law be amended to provide for
the award of reasonable attorney’s fees and court costs to the plaintiff
when information that is sought by an individual from a Government
agency under the FOI Act is refused and in a subsequent court case
results in a victory for the plaintiff.

In its statement to the subcommittee, the administrative law
section of the American Bar Association (ABA) also made such a
recommendation: ?

The Freedom of Information Act should be amended to
provide for the recovery of reasonable attorney’s fees and
costs by successful plaintiffs, in the discretion of the court,
in lawsuits brought under the act. At present, the substantial
expenses of litigation may well discourage many citizens from

bringing suits under the act even where the agency has clearly
withheld information wrongfully.

Another witness, Washington attorney Jacob A. Stein, suggested
a procedure similar to that under the Federal Tort Claims Act: **

Denial made at the agency level, I would su%gest, must be
made within 60 days. I use the 60-day figure because many
times the information really is not available to the agency on
a good faith basis. However, in making a denial, the agency
must specify the defenses pursuant to the act, and that
specification must be made in good faith. No defense may be
raised when this matter is litigated unless such defense was
presented at the agency level. Upon hearing in court, if the
court finds that a defense raised at the agency level was not
made in good faith, the court shall award reasonable at-
torney’s fees and costs upon such finding * * *,

A more extreme approach to the governmental FOI Act roadblock
problem was discussed in the following colloquy between Representa-
g[velz. }Ile‘gnk Horton and Interior Department Solicitor Mitchell

elich.

Mr. Horton. Does the Department of the Interior have
any recommendations with regard to changes in the Freedom
of zniox;ma,tion Act prompted by experience in working with
it .

Mr. MeLica. I would say to the committee that I think,
in order to have a much freer flow of information, that the
act ought to be amended to have specific sections requiring
the Government to make disclosure, and I think where
the difficulty is, is that you leave that to the discretion of us
in the bureaucracy. That is where we have our difficulty and
I realize it is a difficult thing to write the kind of mandatory
regulation which T think ought to be in the act so that there
would not be any question about some of these gray areas

118 For example, see staternent by Mr. Robert Ackerly, hearings, pt. 8, p. 1432; sec. 2412 of title 28 of the
United States Code presently permits the award of court costs to piaintlfrs in elvil suits against the Federal
Government in certain instances. Costs and attorney’s fees are authorized in certain civil rights cases; see
42 U.8.C. 2000(e)-6(k).

11¢ Hearings, pt. &, p. 1436.
126 Thid., pt. 5, p. 1392.

121 7Tbid,, pp. 17311732, An earller witness, Mr. Frank M. Wozencraft, had proposed that agency budgets
have line items devoted to “compliance with the FOT Act.”” He argued that this would remove the most
prevalent excuse for failure to comply with the act and enable the agency to be held more strictly account-
able. See hearings, pt. 4, pp. 1073-1074.
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right to know. It would provide an annual forum for the
expression of and scrutiny by public opinion.

he amendment woui):i require that every government
department, bureau, or agency submit annualf;r to Congress
a report which would detail, item by item, the record of each
agency’s response to requests for (i’;sclosures of information
under the Freedom of Information Act. It would, in effect,
require an accounting of each and cvery refusal to disclose the
information requested * * *,

As Common Causs has indicated, this amendment would “‘institu-
tionalize” the type of work of the subcommittee in preparation for
these hearings—the collection of statistical data on administration of
the act over a 4-year period, analysis of such data, investigation of
allegations of abuse of the exemptions under the act, and similar types
of oversight activities,

Still another type of remedy is directed toward the “foot-dragging’’
government official who uses every conceivable device to delay making
information available under the FOI Act. The dimensions of this prob-
lem were described by Mr. Williem A. Dobrovir, a Washington attor-
ney who has handled a number of freedom of information cases:

The first problem is the intransigence of Government
officials. Basically, they do not believe in freedom of informa-
tion. They believe that the public’s business is their business,
and not the business of the public. Until thereisa fundamental
change in the attitude on the part of Government officials,
either by process of education, or by a process of some kind
of court sanction, I do not believe that the get is going to be
administered. Government officials engage in delay. In one
case, in which I represented the plaintiffs and in which we
were ultimately successful, there was & 5-months’ delay in the
response to the appeal, which does nothing but add additional
delay into the process, because never have I heard of
Government agency on aPpeal overturning the initial denial
of access to information.'s

The administrative appeal delay, added to the delay in respondin
to an original request for information, could be cffectively dealt wit
by a time limitation such as recommended by the Administrative
C%nference and discussed earlier. Another witness, Attorney Bernard
Fensterwald, Jr., suggested a 2-week limitation on an original request
within the agency and a 2-weck limit on appeal.’’® He also proposed
an additional enforcement penalty:

We might give some thought to a monetary pensalty on
the agency that withholds. For example, suppose the
Defense Department wrongly withholds. If you charge them,
for example, $100 a day from the day that the formal request
was put in until the court finally ordered that the documents
be shown, this would be some incentive for them not to with-
hold when they should not, and too, not to drag their feet,
because every day they are draggin their feet they lose and
it is costing them $100 a day * * *7

11 Ibid., p. 1394, Other examples of delay ars found in the ACLU statement, hearings, pt. 8, pp. 2212-
n13

1Ibid, p. 1377, A similar propasal was made by Mr. Richard Wolf, hearings, pt. 4, p. 1068,
ur Hearings, pt. 5, p. 1432,
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VI. THE HIGH COST OF INFORMATION

One of the related perplexing problems of individual citizens in
obtaining information from Federal agencies has been the matter of
fees charged for search and copying of material to be made available
under the Freedom of Information Act.

Section 552(a) (3) provides, in part:

Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, or
request for identifiable records made in accordance with
published rules stating the time, place, fees to the extent
authorized by statute, and procedure to be followed, shall
make the records promptly available to any person * * #.

This language and references in the legislative history make it clear
that Congress intended that “search and copying fees” authorized
under existing statutes could be charged for records made available
under the act.15 ‘

Guidelines set forth in the Attorney Gencral’s Memorandum further
emphasize this point: 1%

The provision authorizing agencies to require payment of
a fee with each request for records under subsection (c)
makes it clear that the services performed by all agencies
under the act are to be self-sustaining in accordance with
the Government’s policy on user charges * * *

The law (5 U.S.CP. (1964 Ed.] 140) referred to in the House
Report as dirceting Federal agencies to charge a fee for any
direct or indiract services such as providing reports and
documents provides the statutory foundation of the user
charges program * * *

The statute further authorizes the head of each agency to
establish any fee, price, or charge which he determines to be
“fair and equitable’” taking into consideration direct and in-
direct cost to the Government, value to the recipient, public
policy or interest served, and other pertinent facts * * *

User Charges

User charges policy for Federal agencies is contained in Office of
Management and Budget Circular No. A—25 “User Charges.” 1% The
circular provides that “where a service (or privilege) provides special
benefits to an identifiable recipient above and beyond those which
accrue to the public at large, a charge should be imposed to recover
the full cost to the Federal Government of rendering that service.”

143 H. Rept. No. 1497, 89th Cong., 2d sess., p. 9.
18 Pp, 26-27. Referonce to subsee. (c) are to the precodification version as contained in Public Law 89-487;
present reference is subsec. (8) of Public Law 90-23 (6 U.8.C. 562 (ag);?;)' The referenes to the user charges

statute (cited above) (6 U.S.C. 148) has been codified as § U.S.C. 483(a)
185 Tssued Sept: 23, 1959 (revised October 22, 1963).

(53)
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The circular provides some broad guidelines to be used in (1) deter-
mining the costs to be recovered, (2) establishing appropriate fees,
and (3) providing for the disposition of receipts me the collection
of fees and charges.

The Attorney Goneral’s memorandum further observes: %

It is evident from the provisions of the user charges statute,
the Bureau of the Budget circular, and the legislative history
of tho act that tho enactment does not contemplate that
agoncies shall spend time scarching records and producing
for examination evervthing a member of the public requests
under subsection (c¢) {now subsection (8)(3)) and then
charge him only for reproducing the copics he decides to buy.
Instead, an appropriste fee should be required for searching
as distinguished from a fee for copying. Such fees should
include indirect costs, such as the cost to the agency of the
services of the Government employee who searches for,
reproduces, certifies, or authenticates in some manner copies
of requosted documents. Extensive searches should not be
undertaken until the applicant has paid (or has provided
sufficient, assurance that he will pay) whatever fee is deter-
mined to be appropriate.

* * * Charging fees may also discourage frivolous request,
espeeially for large quantities of records the production of
which would uselessly occupy agency personnel to the det-
riment of the performance of other agoney functions as well
as its service in filling legitimate requests for records.

This committee’s 1968 committee print containing a staff compi-
lation and analysis noted that after 1 year of operation the problem
of fces was already apparent: ¥

Another aspect of the law which could be used to block,
rather than facilitate access, is the reference to fees (to the
extent authorized by statute) to recover the costs of clerical
handling of information requests. The intent of the law was
to make information available to the public, yet some
agencies have raised possible financial barriers using the fee
device.

The analysis went on Lo cite the wide disparity of fees provided for
in various agency regulations and the lack of any uniform standards.
It stated further:

Although the Freedom of Information Act does not address
itself to the possibility thet request for information may be
considered frivolous by the agencies, the Attorney General’s
memorandum states: ‘Charging fees may also discourage
frivolous requests . . .’ In view of the wide range of applica-
tion and search fees, it appears that there is no agreement on
the use of fees to discourage ‘frivolous requests,’ although
spokesmen for several agencies concede that this is the reason
for some of their charges. Neither in the law nor in the
Attorney General’s memorandum is there a definition of
‘frivolous’ or a suggestion for the establishment of adminis-

1% Pp, 20-27.
W Ihid., p. 6. Beo footnote 12.
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trative machinery to determine if a request is ‘frivolous,’
thus some agencies have abrogated to themselves more

ower in the handling of public information than the law
imntended.

During the subcommittee hearings, considerable attention was de-
voted to a discussion of fee schedules of various Federal agencies and
the extent to which such, search and copying fees were being used to
deny information that Congress intended to be made available to
the public upon request under the act. Executive branch witnesses
‘were also requested to supply information on the amount of fees
collected under the act during the previous fiscal year.1®

Administrative Conference—Recommendation No. 24

Valuable insights into the scope of this problem of administrative
problems and fees were furnished by Mr. Roger C. Cramton, Chairman
of the Administrative Conference of the United States, during his
testimony on March 14, 1972.1%° The Conference had undertaken
some 2 years ago a detailed study of the implementation of the
Freedom of Information Act and in May 1971 had adopted Conference
Recommendation No. 24, entitled ‘“Principles and Guidelines for
Implementation of the Freedom of Information Act.” The recom-
mendations have been transmitted to all Federal departments and
agencies and, while not binding upen them, should receive most
serious consideration because of the prestigious makeup of the
Conference.

Among the important recommendations of the Conference were
those set forth in “Part A, General Principles’ : 10

(1) A restrictive interpretation of the exemptions authoriz-
ing non-disclosure;

(2) Full assistance and timely action on public request for
information;

(3) Disclosure to the fullest extent possible of all but exempt
parts of documents;

(4) Specification of reasons when requests for information
are denied, together with a statement as to how the denial
may be appealed and to whom; and, finally,

(5) Minimum fees for providing information, which
should be waived when it is in the public interest to do so.

Part B of Recommendation No. 24 provides that each agency
should adopt procedural rules to effectuate the above principles and
details guidelines as a model for the kinds of procedures that are appro-
priate for such purpose.

Part C of the recommendation calls upon each agency to establish
a fair and equitable fee schedule relating to the provision of informa-
tion. It also proposes that a committee of representatives from the
Office of Management and Budget (OMB), the Justice Department,

1% Tor examples of responsc, sce hearings, pt. 5, pp. 1595, 1625, 1679, 1713, 1763, Sco hearings, pt. 6, appendix
for a llstm.g by agency; sce also p. 58 of this report.
. 1% Hearings, pt. 4, pp. 1219-1251. The Administrative Conference of the United States, a permanent,
independent Federal agency, is engaged in the improvement of the procedures of Federal departments
and agencies. The objective of the Conference is to assist ageneies in the more effective performance of their

functions while providing greater fairness and expedition to participants and lower costs to taxpayers.
160 Ibid., p. 1221
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and the General Services Administration (GSA) should establish
criteria for determining what are *fair and equitable fees.”
Conference Chairman Cramton told the subcommittee:

Recommendation 24 was communicated to all Federal
agencics. They were asked to consider it seriously. They were
also asked to respond to us by a given date as to the extent
to which they had taken action pursuent to it and what
further plans they had for such action. We have now re-
ceived comments from all but & handful of Federal agencies.

Looking first to the five general principles of the recom-
mendation, the record of compliance revealed by these agency
responses is good. This assumes, of course, that compliance
means & statement of intention to adhere to these principles
in practice as distinguished from merely having them pubhely
stated in regulations. On this basis, we have rated about 25
agencies as in substantial compliance with the policies of the
recommendation, and 11 agencies in partial agrecement, with
further study underway.

Mr. Cramton went on to point out, however, that with respect to
“compliance with the major specific proposals of the guidelines, the
record becomes mors checkered.”

The Office of Legal Counsel, Department of Justice, took the
initiative in calling a meeting of the interagency committee recom-
mended in part C?gI‘hc OMDB und the GSA joined Justice in the inter-
agency committee study of fee schedules and the following conclusions
were reached : 1%

(1) Fee schedules for routine reproduction or photocopying
of documents are often too high;

(2) Charges for time spent in routine search or in monitoring
reproduction should be at a clerical rate;

(3) Considerable flexibility is necessary with respect to fees
for nonroutine compilations and reproductions of files
where searches may require use of professional, op-
erating, or management personnel. This last problem
is particulurly acute beeause to charge actual costs
would often result in a prohibitively high fee, thus
frustrating the primary intent of the Freedom of In-
formuation Act.

OMB Dircctor George P. Shultz stated in & letter to Chairman
Moorhead dated March 6, 1972:1%

OMB joined with Justice and GSA to cstablish 2 com-
mittee as recommended in part C of the Conference’s Recom-
mendation No. 24. The commitlee concluded that fees
charged by agencies were lacking in uniformity and in some
cases appeared to be excessive, and recommended that these
matiers be brought to agency atteution. Action to give

14 Ihid., p. 1222; sea pp. 1232-1235 for text of Recommendation No. 24; the stull work was done by Prol.
Donald 4. Gisnnells, Frofessor of Law, Villanova Law School; see p. BS of this report for additional
discussion of Recommeniation No.24. The new head of the Qffice of Legal Counsel fs Mr. er C. Cramton
who, as Chairman of the Administrative Conference of the United States, testified before the subcommit-

tes on Recommendation No. 24 to improve the adininistration of the FOT Act.

192 Ibid., p. 1223,
¥ The test of OMDB Director Shultz, memorandum appears at pp. 1231-1232 of pt. 4 of the hearings.
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effect to this recommendation of the interagency committee
is now in process, and I will be pleased to make a further
report when that action is completed.

Subsequent to the issuance of Recommendation No. 24 by the
Administrative Conference, Chairman Moorhead requested the
General Accounting Office (GAO) in a letter dated July 19, 1971, to
investigate the appropriatcness of fees charged by Federal agencies
for searching and copying. Several meetings between the subcom-
mittee staff and GAO investigators resulted in inquiries to the inter-
agency committee established by Justice, OMB, and GSA as to
progress being mado on their study, so as to avoid unnecessary dupli-
cation of effort by GAO. Conclusions of the interagency committco
as stated above were duly referred to OMB because of its overall
Il'\elz_sp(Xlsibility for the administration of user charges through Circular

0. A-25.

On May 5, 1972, Chairman Moorhead was advised by letter from
Mr. William L. Gafford, Special Assistant to the Prosident, that a
memorandum, dated May 2, 1972, had been sent to the heads of all
executive departments and agencies ‘“‘agking that they initiate a
review of their agencies’ charges for search, reproduction, and certifi-
cation of records. The purpose of this review is to determine whether
some reductions of current charges could be made while continuing
to cover the costs of providing the service. The memorandum em-
phasizes that fees should not be set at an excessive level for the purpose
of deterring requests for copies of records.” 6 '

Mr. Cramton summarized the findings of the Administrative Con-
ference’s survey of agency fee schedules in his testimony: 1%

; Almost every agency has a rule which calls for charging
ees,

Almost every agency has a rule permitting the waiver of any
charge in appropriate cases and most make no charge where
costs would be $1 or less * * *.

Several agencies have a mandatory minimum charge for
handling in%ormation requests whether any documents are
provided or not. But mandatory fees are often not charged
even when applicable * * *,

Copying charges vary widely, from 5 cents per page at Agri-
culture to perhaps as high as $1 per page at the Selective
Service System. A charge of 25 cents per page is most
common,

Clerical research charges vary widely, from a low of $3
per hour at the Veterans’ Administration to as much as $7
per hour at the Renegotiation Board.

The committec is concerned over the real possibility that search
fees and copying charges may be used by an agency to coffectively
deny for exemption under subsection (b) of the act. As Chairman
Moorhead pointed out during the hearings, many agencies have cir-
cumvented the copying cost problem by leasing copying facilities to
private companies who charge the public for the services. Such

194 Hearings, pt. 4, Dp. 1223-1224,

186 Thid., p. 1218, A table showing typical agency fees for the production of documents compiled by the
Conference appears at p. 1245, -
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charges—which obviously include a profit margin for the company—
arc also a matter of concern to this subcommittee.!®

Fee Problems Under Freedom of Information Act

Several witnesses detailed their experiences with Federal agencies
on the fee problem.

Rouben B. Robertson, IT1, an attorney with the Center for the Study
of Responsive Law, testified:

My own view is that the search fee should be eliminated
entirely, because it is essentially inconsistent with the basic
provision of the Freedom of Information Act that the
Government should properly index and file and maintain its
rrcords.

The only reason that a search fee would be necessary is
that there is no index in the agency of what information is
availablo and where it is located. Very few, if any, agencies
have gone to any kind of automatic data processing. Very few
have comprehensive resources where you can go and find out
what is available, and how you can get it, and whom you are
supposed to ask.

One particular incident, which demonstrates the inten-
tional harassment aspect, occurred when one of the students
working under me in a study of air safety asked un official at
the Federal Aviation Administration for the names of the
26 inspectors who reported directly to him. He was charged
a search fee for that information. That is typical of what can
happen.

Mr. Harrison Wellford, also with the Center for the Study of Re-
sponsive Law, described to the subcommittee a case involving & scien-
tist teaching at the University of Georgia who requested information
on pesticides from the Department of Agriculture (USDA) and was
asked to give some assurance “that he could pay at least a fec of $100
before they would go to the trouble of muking the search.” ' .

He went on to detail a personal case with the Department of Agri-
culture, also involving pesticide information, in which the “USDA
stated that if the in%urmation were made available, it would cost
$91,840 Lo prepare the registration files for public viewing.” '**

Still another witness, Mr. Bertram Gottlieb of the Transportation
Institute, told the subcommittee of his effors to ubtain information
from the Maritime Administration on all ships that had been pur-
chased by American operators from the U.S. Government under the
Ship Sales Act of 1946 and the amounts of operating differential
subsidies each received from public funds.'™ His request was turned
down as being “too broad,” whereupon he submitted the names of
cach of the ships, obtained from another source. The Maritime Ad-
ministration then quoted a minimum fee of $8 an hour for its personnel
to produce the subsidy information requested, working on weckends,
or a total minmimum fee of some $12,000. Mr. Gottliel testified that
after “considerable dickering”, he received permission to employ

W Ibid., p. 1262,
w Ibld., p. 1253.

1 [ hid., p. 1355. This matter was dlscussed by s UBDA witness, see hearings, pt. 5, p. 1559 and 1585,
1% Ibid., p, 12701271,
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some university students to review the agency records and in this
way finally obtained the data he was seeking.

he imposition of fees by agencies for searching and copying infor-
mation sought under the provisions of the FOI Act is further compli-
cated by the agency’s administrative costs. Chairman Moorhead
pointed out: 17°

Although the authority to impose fees was designed to off-
set the cost of the Government for the provision of requested
information, it is questionable whether this intent is effec- .
tively being carried out. One regulatory agency did a
statistical study of this problem. About 34,000 items for
which a fee could have been charged were handled during
the fiscal year in question. The fees collected would have
amounted to about $17,000. However, some 11,000 bills
would have been mailed to collect those fees. Since it costs
this agency $1.60 to send out a bill, the cost of billing would
have been about $17,600—or about $600 more than the
amount they could have collected. At last word, the agency
is still pondering the problem.

During the hearings, departmental and agency witnesses were
asked to furnish statistics on the amount of fees collected during
fiscal year 1971 for search and reproduction of records made available
under the FOI Act. Some departments, such as Defense and Trans-
portation, said that they kept no such records; others provided esti-
mates. The total fees collected by the 10 responding agencies that kept
records was $345,955.17

70 Tbid., p. 1218, The ageney referred to {s Federal Power Commission.
"1 See hearings, pt. 6, appendix for a Hsting by agency.

H. Rept, 1419 O - 4
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VIIL. PUBLIC INFORMATION VERSUS PUBLICITY

It is axiomatic that the requirement for Government agencies to
inform the public about their activities can result in_propaganda.
The line between “public information,” “publicity or public relations,”
and “propaganda” is fine indeed and, like beauty, is often in the eye
of the bheholder,

Mr. Robert O. Beatty, HEW’s Assistant Secrctary for Public
Affairs, testified: '™

Generally, in government, public information is “good”
and public relations is “bad,” because it’s supposed to
connote some sort of self-serving propaganda effort for the
perpetuation of bureaucrats or politicians.

As discussed elsewhere in this report, Beatty preferred the term
‘““public affairs,” and urged repeal of the 1913 statute which Prohibit's
the use of appropriated funds to pay a “publicity expert.”” '™ Such
action is necessary to help legitimatize essential Government informa-
tion activities and to raise the role of public information personnel to a
higher level of professionalism and status within the agency to enable
them to fully participate in effectively administering the Freedom of
Information Act.

Warnings against press agentry or image making by Federal agencies
apply equally to those which seem to be a.dministerin% the FOI Act
properly, as well as to those sgencies which have made few changes in
their public information policies and practices since the new law took
effect. Examples are apparent in the old line agencies like the Depart-
ment of the I}[nterior and in new agencies such as the Environmental
Protection Agency (EPA), established after the enactment of the

FOI Aect.
The Image of EPA

“A Federal agency thut wishes to have credibility with the public
must be frank and open in its conduct of affairs,” John R. Quarles, Jr.,
general counsel of EPA, testified about his agency’s implementation
of the Freedom of Information Act.'™

EPA witnesses also testificd that final authority on refusals of access
to public records rests with the agency’s public affairs officers and that
other provisions of the act are administered to speed the disclosure of
information. For instance, tight limits are applied to the time EPA
officials may take to make disclosure decisions, and fees for search and
copying public records often are waived. Such forward-looking pro-
visions for public zccess to EPA information can, however, be nullified
when information activilies become publicity-seeking devices.

Shortly after testifying to EPA’s steadfast commitment to a proper
Government information program the agency selected two New York

111 Yearings, pt. 5, p. 1664

1 For a discussion of Lhist;specl of public information’s role in Government, ses pp. 48 and 50 of this report.
i Hearings, pt. 6, p. 1876.
(60}
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City agencies to develop plans to advertise the work of EPA. Both
agencies were to develop comprehensive advertising plans to_cover,
among other things, “the image of EPA projected through advertis-
ing.” " One of the image-making companies was to concentrate on
advertising strategy for inner city programs. The other company was
to worry about the EPA’s image in the rest of the nation.

The agency selected to handle the overall EPA “image problem”
is Geer, %)uBois & Co. of New York City; the agency selected for an
“inner-city image-making plan” is John F. Small, Inc., of New
York’s Madison Avenue. Both agencies were directed to make sure
their employees working on the project were thoroughly familiar with
EPA’s mission and the environmental problems it is supposed to
help solve—details which the EPA’s full-time public information
staff would not have to spend timo learning.

The price EPA paid the advertising agencies to find out EPA’s
mission and develop an advertising program to sell EPA to the public
was $101,535. The contracts were of an open-end nature, with wage
rates pegged on an hourly basis for 22 employees specifically named
in the contracts. The contracts call for the hourly rates to be paid
“for the duration of this agreement,”” which is to be 1 year from the
date the contracts are signed.' '

For John F. Small, Inc., the hourly wages range from $50 an hour
for Small himself and two of his top associates down to $25 an hour
for a print production supervisor. For Geer, DuBois & Co., Inc., the
hourly wages range from $50 an hour for Peter Geer and $40 an hour
for his executive vice president, down to $16 an hour for a production
and traffic operator.

The Interior Department’s Publicity Program

The Department of the Interior confuses “image-making’” with
“public information” on a slightly smaller scale than EPA. The agency
paid $121 a day to a political publicity man to recommend improve-
ments in Interior’s public information practices and then decided that
j{xe public information report was not a public record under the FOI

ct.

Harry Treleaven, who worked in President Nixon’s successful 1968
campaigh and was a leading character in the book ‘“The Selling of the
President, 1968,” propared a report to Interior Secretary Rogers C. B.
Morton on the information and public relations activities of the
Department, 1’

The 85-page report was presented in April 1971. It included 18
pages of general observations and recommendations with the remain-
der covering in slightly more detail the information activities of the
Department’s 11 divisions.!”® : '

Ward Sinclair, a reporter for the Louisville Courier-Journal, asked
for copies of the Treleaven report but was refused. He appealed the
refusal under the Freedom of Information Act but was again refused.
Mr, Mitchell Melich, Solicitor of the Department of Interior, argued

1’17: III;;E details of these contracts see hearlngé, pt. 6, appendix.

177 7Phis ease is discussed at length in the hearings; seo pt. 4, pp. 1280-1281 and also pt. 5, pp. 1743-1751.
An article by columnist Jack Anderson, revealing portions of the Treleaven report appeai”s on pp. 1740~
1741 of the hearings.

178 This 18-page portion of the report may be found on p. 1744 of pt. 5 of the hearings.
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that the Treleaven report, designed to improve the Department’s
publicity practices was an “internal document” and exempt from
public scrutiny under section (b)(5) of the Freedom of Information
Act. He also testified: '7?

Just as important was the fact that disclosure would
result in an unnecessary invasion of the personal privacy
of those department employees named in the report.

The Departmient had sent the Treleaven report to a number of
Members of Congress and also made it twaiﬁlble to the Foreign
Operations and Goverment Information Subcommittee. Chairman

oorhead sent the subcommittee copy of the report back to the
Department, pointing out that only tge last sections named Interior
Department employecs and suggesting that the general comments and
recommendations in the first 18 pages of the Trelecaven report be made
available for the subcommittee’s public record.!®

The De;])artment reluctantly agreed to make public the first 18
R/Iages of the report except for a single paragraph which, Solicitor

elich argued, contained “references to named individuals, the dis-
closure of which could prove an unwarranted embarrassment to those
individuals.” In spite og) the fact that the FOI Act permits withholding
under the privacy claim only if the information would constitute a
“clearly unwarranted invasion of personal privacy”, Solicitor Melich
argued: '

When the Sceretary sought the advice and counsel of Mr.
Treleaven a confidential relationship was established. Dis-
closure of Mr. Treleaven’s views with respect to a particular
individual could result in personal embarrassment without
serving any useful purpose.

The University of Missouri Freedom of Information Center for-
mally asked for access to the first 18 pages of the Treleaven Report,
including the single censored paragraph. Apparently, investigators
for the center had nceess to the censored section--a section which had
been included in the document given to many Members of Congress
and circulated in the Interior Department. When the center appealed
to Secretary of the Interior Rogers C. B. Morton to lift the censorship
of the offending paragraph, the center identified the employee who
might be embarrassed by identification.!®

arry Treleaven’s censored paragraph had recommended that the
Department’s publicity practitioners should make greater use of Secre-
tary Morton on television, gettin%’him visually involved in newsworthy
cvents. Treleaven’s report said:!

Secretary Morton is not only the most photogenic member
of the administration—but ie’s also able to participate
Yhysicnﬂy in all kinds of cutdoor situations and look natural.

t’s important that the communications program make full
use of this, because it’s a way of making sure that the Secre-
tary’s statements get maximum exposure, as well as building

o0 Ibid., p. 1695,
119 Correspondence relative to the report is In pt. 5, pp. 1748-1744; 1749-1751 of the hearings.
i1 Thid., p. 1751

2 Hearings, pt. 8, appeudix, pp. 2275-2276,
m Hearings, pt. 8, appendix, p. 2278,
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valuable goodwill for the Department and the administration.
Information officers in each of the Bureaus should be required
to submit, on a regular basis, ideas for this kind of involve-
ment. (Every time this was suggested in an interview it
immediately sparked ideas.) And arrangements for motion
picture and still photography should be built into all personal
appearance plans.'®
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VIII. THE DEPARTMENT OF JUSTICE'S ROLE IN THE
ADMINISTRATION OF THE FREEDOM OF INFORMA-
TION ACT

Shortly after the Freedom of Information Act was signed into law
in 1966, the Department of Justice was assigned the task of preparing
guidelines for tile administration of the act by Federal departments
and agencics. Supervision for the project was assigned to then Assistant
Attorney General Frank M. Y‘E"‘ozencraft, Office of Legal Counsel
(OLC) at the Department.'®

These comprehensive guidelines, published in June 1967, were
officially entitled “Attorney General’'s Memorandum on the Public
Information Section of the Administrative Procedure Act.” The
memorandum served as the basis for the draflting of regulations b
exccutive agencies for the administration of the FOI Aect, whic
became cffcctive the following month.'® Next to the act itself, and the
legislative history contained In committee reports and debates on the
bi%ll, the Attorney General’s memorandum hes become the single most
important interpretative document upon which exceutive departments
and agencies refy to defend judgments on what information should be
made availoble to the public under the act.

The foreword to the memorandum by Attorney General Ramsey
Clark set forth the general principles accurately reflecting congressional
intent in enacting the FOT Act and correctly pointed out that: '

* * * Law is not wholly self-explanatory or self-executing.
Its cfficacy is heavily dependent on the sound judgment
and faithful execution of thouse who direct and administer
our agencies of Government,

This obsecrvation is particularly important in the case of the FOI Act
which represented such a vast departure in both the philosophy as well
as the information practices of the Federal bureaucracy.

As Mr. Wozencraft stated: 1%

The act was a watershed event, because it reversed the
philosophy of releasing Government information. Previ-
ously, the Government would withhold the document
unless it was persunded that there was 2 valid reason to dis-
close it. Now, it must release the document, unless it can
establish a valid reason to withhold it. That was, and is, and
should be, a cause for jubilation in itself, even though its
promise has yet to be entirely fulfilled.

As the hearing record clearly shows, the laudatory principles and
onls set forth in the memorandum have scldom been achieved by
‘ederal ngencies in their administration of the FOI Act. Part of the

reason may be nttributed to scctiops of the memorandum, which
188 Mr, Wozeneralt teslified before Lhe subsommitlee, hearings, pt. 4, pp. 1008, et seq.
1% Sea pp. 5-8 of this report for background discussion of memorandum.

17 Attoriwy Qeneral's memorandum, sea p. 4 of this report.
Iss Jlearings, pt. 4, p. 1069,
(64}
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in its overall tone and in detailed discussions of the exemptions of
subsection (b) of the act leans toward a restrictive interpretation of

. these key provisions. Conflicting language in the House and Senate
reports on the legislation and the natural tendency of an executive
department to interpret any act in their favor may have contributed
to the direction taken in this guideline document.

The memorandum stressed an important principle of the act—that
the use of the nine exemptions of subsection (b) is permissive and not
mandatory, a point that many Federal agencies do not adequately
reflect in their administration of the act over the past 5 years. The
memorandum stated: '8°

* % % Agencies should also keep in mind that in some
instances the public interest may best be served by disclosing,
to the extent permitted by other laws, documents which
they would be authorized to withhold under the exemptions.

Mr. Wozencraft pointed out in his testimony that in the drafting of
the memorandum, the interpretations of provisions of the FOI Act
could only be “our best effort’” and that “definitive answers’ neces-
sarily had to await judicial rulings to provide more clear interpreta-
tions of some of the ambiguous portions of the statute.!®®

There is no question that in the drafting of the memorandum, the
Justice Department officials who were responsible made conscientious
efforts to provide an equitable guideline basis for administration of
the act. Mr. Wozencraft testified that he and his staff consulted with
general counsels of Federal agencies, with the staffs of the two con-

ressional committees which had jurisdiction over the legislation, with
ar association groups, and with various organizations representing all
segments of the news media.'”

Justice Department’s Triple Role

The Department of Justice plays three roles under the Freedom of
Information Act. First, as an executive department, it is an ‘“‘agency’
under the act and is subject to all of the same administrative pro-
cedures in making information available under the act as are other
Federal agencies.'®

The second important function of the Department of Justice is its
role as legal counsel to the Federal Government. As the executive
branch’s “law firm”, the Department has exercised considerable
influence over the operation of the FOI Act since its enactment. Then
Assistant Attorney Ralph E. Erickson told the subcommittee: 1%

* * * The Civil Division of our Department handles the
litigation for most Government agencies when suit is filed
~ under the Freedom of Information Act. A status report
indicated that as of January 1, 1972, the Civil Division had
46 freedom of information suits pending in some stage of
litigation * * *,
18 Attorney General’s memorandum, pp. 2-3.
160 Hearings, pt. 4, pp. 1070-1071. For a valuable study by the American Law Divigion, Library of Con-
gress entitled, “T'he Freedom of Information Act: Comparison of the Case Law With the Attorney Gen-

eral’s Memorandum,” seo hearings, pt. 6, p. 2254.
M Thid. ) £s, pt. 6, p

102 The Department’s own administrative record of handiing FOI requests is discussed in the hearings,
pt. 4 gp. 1176-1177.
1 ] id., p. 1177, An estimated 200 suits have been filed under the FOI Act.

Approved For Release 2005/07/13 : CIA-RDP74B00415R000200100008-7



Approved For Release 2005/07/1%&CIA-RDP74BOO415R000200100008-7

In information subsequently furnished to the subcommittee on the
details of the Civil Division’s role in handling litigation under the
FOI Act, the number of cases had risen to 48 as of March 1, 1972, of
which number some 12 cases ‘“were being handled directly in all
respects by Civil Division attorneys.” In two additional cases, “briefs
were prepared by Civil Division attorneys and filed although the oral
argument was left to the U.S. attorney’s office.”” 1%

The third, and most vital role played by the Justice Department
affecting the governmentwide policies for administration of the Free-
dom of Information Act is the advisory or consulting responsibilities
exercised by the Office of Legal Counsel through its Freedom of In-
formation Committee, currently headed by Mr. Robert Saloschin.
Mr. Erickson described in his testimony the broad groundrules: 1%

* * * In such [FOI] cases, our functions are limited by the
decentralized administration of the act, as prescribed by
Congress, in requiring each agency to act on requests for its
own records. In other words, we generally have no authority
to compel another agency to comply with a request for its
records. Subject to this limitation, the functions of the
Justice Department in freedom of information matters are
counseling, coordinating, and representing other agencies in
court * * *.

Work of the Freedom of Information Committee

The Freedom of Information Committee, composed of five lawyers
from the Office of Legal Counsel and the Civil Division, was created
by a December 8, 1869, memorandum cosigned by Mr. William H.
Rehnquist and Mr. William D. Ruckelshaus, then heads of the OLC
and the Civil Division, respectively.!®

That memorandum weas prompted by a series of events during 1968
and 1969 thet concerned administrative problems under the FOI
Act being experienced by various Federal agencies. Mr. Erickson
testified that the Department “bogan to be increasingly concerned
that some agencies might be cngaging in dublous or unwarranted
denials of requests under the nct,nﬁ:la ing to litigation burdensome
both to the requestor and to the Government. This feeling crystal-
lized after the July 10, 1969, decision in the famous hearing aids
case.” 7 Ho went on to say that this impression “was sharpened
that same summer after various informal requests for assistance and
advice reached us from agencics that were receiving the attentions of
Mr. Nader and his associates.”

In addition to establishing the Frecdom of Information Committee,
the December 8, 1969, Rehngquist-Ruckelshaus memorandum, ad-
dressed to *“Genernl Counsels of rll Federal departments and agencies
re coordination of certain administrative matters” under the FOI
Act requested that the Department of Justice be consulted prior to
the issuance of a final denial of & request for information if there was
any possibility that the denial might result in litigation. The memo-
randum made the following major point: '*8
T Inid., p. 117,

::: 'Iltl}lig'ie‘x’{,'olll&f;g?;xlornndum appears in the hearings, pt. 4, pp. 1132-1133.
W Ibid., p. 1178. Consumers Union v. Velerans' Adminisiration, 301 F, Supp. 706 (8.D. N.Y. 1989)
{footnote 2 on p. 1178 of hearings).

1# Dec. B, 1989, memorandum, op. cit., p. 1132. The memorandum was addressed to general counsels
only, not public information officials.
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In discharging these functions, the Department has noted
several developments which we believe warrant your atten-
tion. First, the Government in recent months has lost cases
in court which involved a number of the exemptions con-
tained in the act. Consumers Union v. Veterans Administra-
tion, 301 F. Supp. 796 (S.D.N.Y. July 10, 1969) (involving
exemptions 2, 3, 4 and 5); General Services Administration v.
Benson, 415 F. 2d 878 79th. Cir. Aug. 26, 1969) (exemptions
4 and 5). Second, there has been considerable variation in
agency practices with respect to consulting the Department
on freedom of information controversies before the agenc
takes final action, which may result in the filing of suit
against the agency. Third, there are particular problem
areas under the act, which are common to & number of
agencies, where an exchange of views may be beneficial.

The implications of the judicial decisions cited above, as
well as other cases, are under continuing review in the
Department. However, enough review has already been ac-
comlplished to point to two conclusions: (1) Although the
legal basis for denying a particular request under the act
may seem quite strong to an agency at the time.it elects
finally to refuse access to the requested records, the justifi-
cation may appear considerably less strong when later
viewed, in the context of adversary litigation, from the
detached perspective of a court and from the standpoint of
the broad public policy of the act; (2) an agency denial
leading to litigation and a possible adverse judicial decision
may well have effects going beyond the operations and
programs of the agency involved, insofar as it creates a
precedent affecting other departments and agencies in the
executive branch.

In order to coordinate activities among Federal agencies and to
avoid the creation of “bad’”’ precedents under the FOI Act from the
Government’s viewpoint, the Freedom of Information Committee in
OLC was established. The memorandum said: 1°°

In view of the foregoing, it seems manifestly desirable
that, in most instances, litigation should be avoided if reason-
ably practicable where the Government's prospects for
success are subject to serious question. This can often best
be done if, before a final agency rejection of a request has
committed both sides to conflicting positions, the matter is
glven a timely and careful review, in terms of litigation
risks, governmentwide implications, and the policy of the
act, as well as the agency’s own interests. To facilitate
review of the nature just described, we need your coopera-
tion. To improve cooperation on our part, we have just
established an informal committee of representatives of the
Civil Division and of the Office of Legal Counsel. The func-
tions of this committee will be to assist in such review and
he% assure closer cooperation in our work.

e request that in the future you consult this Depart-
ment before your agency issues a final denial of a request
under the Freedom of Information Act if there is any sub-

10 Thid.
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stantial possibility that such denial might lead to a court
decision adversely affecting the Government. Such consulta-
tion will serve the review function discussed above, and in
some instances may also enable us to assist you in reaching a
disposition of the matter reasonably satisfactory both to your
agency and to the Eerson making the request. The requested
consultation may be undertaken formally or informally as
you prefer, and ordinarily should be directed initially to the
Office of Legal Counsel rather than to the Civil Division.

This committee places greant importance on the role that the
Freedom of Informsation Committce can and does, in many cases,
glay in the administrative processes of Federal agencies involving the

andling and decisionmaking on requests made under the FOI Act.
For the most part, it believes, the committec has had a salutary
effect on the overall administration of the act. This committee also
is convinced that the FOI Committee and the Office of Legal Counsel
could—and should—exercise more of a leadership and coordinating
function to improve the administrative machinery as well as to foster
a more positive attitude in the Federal burcaucracy toward the basic
principles and goals of the FOI Act. These administrative problems
were spelled out earlier in this report.®®

Mr. Erickson testified that through March 1, 1972, the FOI Com-
mittee had received ‘“‘an cstimated 400 to 500 contacts, which have
led to approximately 120 committee consultations * * * (and) have
involved about 30 different agencies.” * He explained the consulta-
tion procedures as follows:

Consultation procedures are usually quite simple. About
80 percent of consultations are conducted by a face-to-face
meeting of the committee with representatives of the agency.
Agencics usually send a lawyer and one or two operating
oi%cials to a consultation, although the representation may
vary from just one person to several and occasionally includes
both the general counsel and the head of the agency.
Typically the committee is represented by at least three
ané) usunlly four of its members. All five members are of
course notified of every mecting, and sometimes all five
attend.

Speed is a major goal in all the committee’s work, and it is
usually obtuined. A meeting usunlly occurs within less than
a week of the phone contact which led to it, and some are
held the very next day. Sometimes papers that will be dis-
cussed at the mecting are shown to committee members
beforehand.

The meetings vary in length from about 30 minutes on
simple matters to 2 hours or more on complex ones. No min-
utes are kept, although any participant is free to take his own
notes. The agencies usually get the committee’s reaction
immediately, from the discussion during the course of the

209 Bee pP. 9-10 of this report.

n Heaﬁ%gs. pt. 4. pp. ?19;9—1180. For a listing of agencles consulting with the FOI Committee, see
p. 11K1; for a listing of the range of subject areas covered by these 120 consultations, see p. 1213. A colloquy
with Mr. Erickson revealed the fact that the FOT Committee does not respond torequests by the public for
stich counseling; see p. 3118,
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meeting, although in some cases there may be further tele-
phone calls or other contacts after a meeting. As for the re-
maining 20 percent or so of committee consultations which do
not involve a face-to-face meeting with agency representatives,
the usual procedure is that papers from the agency are circu-
lated to the committee members, who read them and give
their comments to the chairman, and if no further discussion
is needed, the chairman gives the agency the committee’s
collective reaction by telephone.

Mr. Ericksonindicated to the subcommittee that “the rate of consulta-
tions seems to be accelerating, and is estimated to be running now at
roughly between 75 and 100 a year.”

According to his testimony, the FOI committee’s consultations on
the 120 cases through March 1, 1972, resulted in advice to the agencies
that (1) the information was clearly exempted from disclosure—
about 40 cases or one-third; (2) the information was probably not
exempt and should be released—about 40 cases or one-third; and (3)
the information was in an uncertain category, suggesting an alternative
solution or & practical accommodation of the dispute over disclosure—
about 40 cases or one-third.?”?

Tt is difficult to determine precisely what effect the FOI Committeo’s
recommendations have had on agency decisions in FOI Act requests.
The informal nature of the work of the committee and the lack of
documentary evidence of subsequent actions taken by the individual
agencies on cases brought to the committee for consultation points up
one of the administrative weaknesses of the procedure. Nevertheless,
the Committee on Government Operations shares the positive view
of the Department toward the work of the FOI Committee in helping
to encourage greater understanding of the act and to help bring about
a more enlightened administration of the act within the Federal
bureaucracy.

This committee’s studies of the FOI Act’s operational status after
5 years would generally parallel the evaluation stated by Mr. Erickson
at the conclusion of his testimony: 2%

* % * The actis an epochal step in democratic government.
Our experience indicates that that act is working, but that
much additional effort, experience, good judgment, and good
will may be needed to keep it working and to improve its
operations,.

202 Thid., pp. 1182-1183
23 Ibid., p. 1184,
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IX. LITIGATION UNDER THE FREEDOM OF
INFORMATION ACT—1967-1972

The ultimate weapon provided to the public under the Freedom of
Information Act that can be wielded against a recalcitrant Federal
bureaucracy is the right to file suit in a %Ib District Court to obtain
requested Government records if all other efforts are fruitless. The
law directs that such cases be considered in the form of injunctive
proceedings against the Government. Such cases are considered de novo
and the burden is on the ageney to justify its refusal to make records
available to the complainant. f;x the case of noncompliance with the
order of the court in such cases, the responsible C?ovemment em-
Eloyec or member of the uniformed service involved in the suit may

¢ punished for contempt. 24

No law is self-enforcing, lcast of all a law designed to help
the citizen in a contest with the government. Thus, the Free-
dom of Information Act has a built-in enforcement tool—
the citizen’s right to go to court and force the government
to prove the need to withhold public records.

he court-enforcement provision has been used effectively
during the first 4 years the act has been in operation. In some
arcas—particularly the protection of national defense in-
formation and the protection of investigatory files—the
courts have been reluctant to order the disclosure of gov-
ernment secrets. In other areas—particularly the contention
that privileged financial information and internal memoranda
must be hidden from the public-——the courts have rajected
Government arguments.

Hopefully, Government agencies will consider the trend
of court action and stop using the excuses for secrecy which
have been rejected by the courts. If not, it may be necessary
for Congress to amend the Freedom of Information Act to
limit further the Government’s claim that routine financial
information and government memoranda are not public
records, 3%

As noted earlicr, the Justice Department witness stated that about
200 suits have been filed under the FOI Act, and that some 48 cases
were pending in the Civil Division as of March 1, 1972. He estimated
that the Government’s position has been susteined in about half of
the FOI cases litigated nationwide, “although the Government has
had very little success in the Court of Appeals for the District of
Columbia circuit.” 200

Another witness told the subcommittee: 2

So far the act has received relatively little examination by
the courts, despite the hundred or so cases that have thus far

4 Boe. 852(a)(3) of title 5, United Btates Code.

¢ Btatemnent by Chafrman Moorhead, Mar. 19, 1072, Hearings, pt. 4, p. 1344,

x4 Hearings, pt. 4, p. 1177.

*? Mr. Richard Wolf, Institute for Public Interest Representation, Georgetown University Law Center,

hearings, pt. 4, p. 1087,
70
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appeared. My count indicates that the Federal courts of
appeals have decided only 17 cases. Nine of these have
occurred, as might be expected, in the District of Columbia
circuit. We are seeing some trends developing in this circuit.
But the Supreme Court, except for yesterday’s announce-
ment, has yet to pass on any of the complex issues of privacy
and disclosure which are raised in the act. Some of these
difficult problems are perhaps better left to careful judicial
development, and this will certainly occur.

It is difficult to deal adequately in this report with the matter of
court decisions under the FOI Act in sufficient detail to make such an
analysis meaningful in this context. Moreover, oversimplification of
case references would necessarily tend to be misleading to Members of
Congress, private attorneys, Government officials, students, and
others who will utilize the contents of this report. For this reason, the
committee has included in the hearing recor(f a comprehensive analy-
sis, summary, major holdings, and important court dicta on more than
30 of the leading cases decided thus far under the act. These objective

- studies were prepared by researchers in the American Law Division of
the Congressional Research Service of the Library of Congress.2*® The
gen(«iara,l summary of court decisions that follows is taken from these
studies.

Within this caveat, it is accurate to state in a summary fashion,
that the courts have been generally reluctant to order the disclosure
of Government information falling within_exemption (b)(1) of the
act—information “specifically required by Executive order to be kept
secret in the interest of the national defense or foreign policy”’—and
exemption (b) (7)—*“investigatory files compiled for law enforcement
purposes except to the extent available by %)&W to a party other than
an agency.”’

On the other hand, the courts have generally ruled against the

. Government’s contention that ‘“trade secrets and commercial or
financial information obtained from a person and privileged or confi-
dential” should be withheld from the public under exception (b)(4)

_of the act. In a majority of the cases thus far decided, the courts have
also rejected Government arguments that “interagency or intra-agency
memorandums or letters which would not be available by law to a
party other than an agency in litigation with the agency’’ should be
withheld from public disclosure under exemption (b)(5).

There have been too few court decisions to indicate a clear pattern
on other sections of the FOI Act, including several of the other exemp-
tlons permitted in subsection (b). A number of other valid observations
may be made, however, on the basis of the Library of Congress studies:

(1) the courts are taking seriously the statutory grant of
authority to enjoin the agency from withholding
agency records and to order the production of any
agency records improperly withheld;

(2) the courts are following the statutory directive to put
the burden of proof that withholding of requested in-
formation is necessary on the shoulders of the Govern- )
ment agency that withholds public records;

" Thid., pp. 1344-1367.
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(3) while the courts do not always rule in favor of the person
secking access to public records, they have exercised a

Ju(ilgment that used to be exercised solely by the

Federal bureaucracy, often having a personal or politi-
cal stake in keeping it secret;

(4) the courts have generally ruled that on the question of an
“identifiable record” requested by the public under the
act, the Government agency may not use the identifi-
cation requirement as an excuse for withholding
because the means to identify documents are solely
wiLhig the control of the agency holding the requested
record;

(5) the courts have rejected Government arguments that
the particular information being sought could be
ferreted out by diligent search outside the Govern-
ment,;

(6) the courts have also ruled against Government claims
that all of & public record could be withheld if only
part of the document is exempt from disclosure under
the Act;

(7) the courts have likewise rejected arguments that a Govern-
nment unit is not an “agency’’ covered by the law, even
though it has substantial independent authority to
excrcise specific functions; and

(8) the courts have a spotty record with regard to the pro-
vision of the Act that directs “precedence on the
docket” and expeditious handling of FOI Act cases.
This particular observation is dealt with later in this
section of the report in detail.

The analysis of litigation under the FOI Act does not take into
account the many thousands of Government documents, records,
and other information which have been made available to the public
upon request without the necessity of resorting to relief in the courts.
Nor doecs such analysis clearly reflect the results of the administra-
tive actions taken upon requests for information by Government
agencies.

Of the 2,195 denials of information reported in detail to the subcom-
mittee by 29 mujor departments and agencies, only 296 were appealed
adminisiratively within the agency by the requestor. Of this number,
196 original denials were upheld by appeal to higher authority, while
37 denials were reversed; an additional 42 original deniels were re-
versed in part through appeal. But in only 99 cases where the requestor
was finally denied information by an agency was court action initiated.
In only 23 of these 99 cascs was the agency’s refusal to furnish the
information requested sustmined by the courts. The agency’s refusal
was reversed in whole or in part by the courts in 32 of the cases.”®

Thus, while there have been too few landmark cases by the courts to
accurately interpret many sections of the FOI Act during the 5 years
since it became effective, the record shows that by and large the courts
are effectively exercising their responsibility to judge the Govern-

29 Hearings, pl. 4, pp. 1335-1343. The total of 99 cases used here is substantially less than the 200 FOI
cages mentioned carlier becausa they represent the experience of only the 29 largest Federal agencles; more-

over‘ many suits are dropped belore beﬁlg acted upon by the court as Inforination requested is often made
avallable,
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ment’s stewardship of the people’s right to know and the courts’
judgment has usually been against unjustifiable Government secrecy.

The High Cost of Obtaining Relief

Many private attorneys and public interest organizations who
testified before the subcommittee stressed the high cost of litigation
under the FOI Act. This fact is also reflected in the statistical analysis
of agency denials based on the subcommittee’s questionnaire, which
shows that of the 2,195 denials of information cited above, 640 were
requests for government information or records by corporations and
private law firms—about 30 percent of the total, while only 90 repre-
sented denied requests from tﬂe media; 85 from public interest groups;
41 from researchers; and 13 from labor unions. Some 547 were lumped
as ‘‘other,” which included other categories of miscellaneous organiza-
tions and the individual citizens.®® A review of the cases listed in the
Library of Congress study mentioned above will confirm the large
number of them that involve corporations or law firms representing
citizen complainants.

Few individuals can afford the expense of litigating a suit under
the Freedom of Information Act, even though the agency’s decision
to withhold information may be clearly unlawful. Mr. Reuben B.
Robertson, III, an attorney with the Center for the Study of Re-
sponsive Law pointed out during the hearings:

The filing of any suit, of course, entails obtaining legal
counsel, it involves the expenses of legal costs and fees,
and & great deal of time and delay. Most people, I think,
when they are confronted with this kind of an approach do
tend to go away. Often we have found that just the filing
of a suit is enough to got the Government to release the
information. * * *

Harrison Wellford stated that: 22

* * * One problem is that the act expects of public officials
an obedience to the unenforceable. If a public officer ignores
the act, the citizen must engage the agency in court, the
only recourse afforded by the act. Those who can afford legal
challenge are those special interests who need the FOIA
least of all. Examination of court records establish this point.
In the first 2 years of FOIA, 40 cases were brought under the
act. Thirty-seven of these involved corporations or private
parties seeking information for some private claim or benefit.
Only three cases involved & demand by the public at large for
information. Most surprising of all, no member of the media,
which should be the prime beneficiary of the FOIA, had
Initiated a single court action under the act. In practice,

" therefore, the attitudes of agency personnel determined
whether FOTIA was to be a pathway or roadblock for citizen
access.

10 Thid,

a1 Ibid., p. 1262; see Pp. 55 and 56 of this report for a discussion of remedies.

M21bid., p. 1267. A unique approach to the problem of high costs in FOI suits involving low-income
citizens ig o class action suit by five low-income homeowners representing the interests of over 30,000 such

persons in Philadelphia, The suit was filed by an attorney with the Community Legal Services, Mr. George
D. Gould, who testified beforo tho subcommittee. See hearings, pt. 5, pp. 1402«1403g. ’ €
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1t has been pointed out that the costs of the Government in defend-
ing suits against the public, costing hundreds of thousands of tax-
payers’' dolfa.rs, are provided throug ency budgets. Of course, the
tremendous manpower and resources :F the Justice Department can
be brought into play against any plaintiff bringing suit under the
FOL Act. These court costs and attorney’s fees of the Government
are, in effect, also being borne by the individual citizen-plaintiff
through his taxes that go to pay for the cost of running the Govern-
ment, including the saiary olP his adversary in court. .

As a deterrent to the action of & governmental official who abuse
his authority, either by a willful misinterpretation of the IFOI Act or
by some other action to deny information to an individual, it was
suggested in one colloquy during the hearings that such Government
official be subject to a fine or administrative reprimand. The witness,
Mr. William Dobrovir, a Washington attorney replied: 3

Well, T do not think that a fine would be appropriate, but
certainly an administrative reprimand or something that
would go in the official’s file, assuming it is a civil service per-
son,something that would go in his file that would show that he
made this decision, and that the decision was wrong, or was
made, and if the court ruled, you know, the decision was made,
in bad faith-—but ordinarily courts do not do that.

Delay in Filing Responsive Pleadings

A major complaint voiced by a number of witnesses who have had
extensive experience in Freedom of Information Act litigation is the
delay in responsive pleadings by the Government. Under the Federal
Rules of Civil Procedure, the Government is accorded 60 days in
which to answer the complaint and cach additional motion. Private
litigants, on the other hand, must respond within 20 days in each such
case. This has led to interminable delays in the adjudication of suits
under the FOI Act, since the Government often makes full use of the
time period accorded to them for response, and in some cases exceeds
the 60-day limitation. Information sought by plaintiffs from Govern-
ment is likely to be a perishable commodity, and in many cases these
procedural d)ela_vs by Government attorncys—whether or not made
in good faith—may result in substantive damage to the plaintiff’s
case. In some instances, such foot-dragging in the courts can render
the information totally uscless, if and wﬁen it is ever made available by
the Federal bureaucracy.

Typieal of the comments by witnesses are these statements:

* * * The Government should, upon complaint in court, be
given the same 20-day period in which to reply as is accorded
to private parties in a case in Federal court, and not the 60
days normully given to the Government. And the Freedom of
Ing)rmat.ion cases, in fact, should be expedited in hearing,
which they currently arc not.™ A

* * * I{ T suc a citizen in the Federal district court, they have
20 days in which to respond; yet if I sue the Federal Govern-
ment under this (FOI) act, even though Congress intended

13 Hearings, pt. B, p. 1427,
1 Bernard i-‘em(emuld, Jr., Washington attorney, ibid., p. 1377.
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that there be an immediate action, there are 60 days in
which the Government can respond. But I think certainly
there ought to be a shortening of that time through either
the rules of Federal procedure or, more specifically, through
congressional action.*

* * * * *

A colloquy between Representative Erlenborn and these two wit-
nesses on this problem of Government delay in filing responses pro-
duced a positive approach: *

Mr. ERLENBORN. As a last observation, I would agree with
many of the suggestions that have been made here today as
to speeding up the process. It seems to me that any action
bogs down with 60 days for filing of an answer; and no final
decision for a good deal of time after that makes the infor-
mation in many cases useless, and probably inhibits the
filing of suits. Perhaps either the establishment of some
central office for making final decisions at the executive
level, or putting the burden on the head of the agency,
rather than having it dispersed in various places within the
agency, might also be helpful, with some set period of time
for appealing, say, from the decision of some bureau chief
to the head of the agency, the Cabinet officer or the chair-
man of the independent, regulatory agency. This would cen-
tralize at least within that agency decisionmaking, and you
would have some coherent policy of that agency.

Mr. FensterwALD, It is centralized in the Justice Depart-
ment now. I do not know how successful it is, but they have
requested all departments and agencies to clear with them
any final denial before it goes forward.

Mr. ErvenBorN. What about a formal written statement
from the head of the agency? For example, if you wanted
information from Defense, Mr. Laird himself would have to
make the ultimate decision? .

Mr. Kass, With a time limit on it?

Mr. ErLENBORN. Yes; with a time limit on it. Would that
be helpful?

Mr. Kass, Very much so.

Mzr. ErLENBORN, It is better to have him do it, or some
person within the Defense Establishment at a lower level?

Mr. Kass. Congressman, if I could give you some of my
own background on this quickly, having participated to some
extent in the drafting of this, there was no specific proce-
dure in the Freedom of Information Act itself requiring these
exhaustive administrative remedies, When the Justice De-
partment prepared their memorandum and discussed it with
the committee, and the committee staff, trying to incorpo-
rate some form of exhaustion of adminigtrative remedies at
the top of the agency, there was no objection because what
was pointed out to us by Frank Wozencraft and others who
have been here before, the main reason for that was to let
somebody in the very top, in a political and substantive posi-
tion, make a final determination,

25 Benny L. Kass, Washington attorney, ibid., p. 1380.
26 Ibid., pp. 1414-1415. v P .
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This is the problem, cxcept in the Justice Department, if
you write the Attorney General, he will not answer you be-
cause he has to make the final response. You have to write
him again, two or three more times, before you ever get a
response,

Mr. ExLensorN. Well, I certainly would hope that one of
the things that we could consider and do would be to put
some short time limit in the act.

A statistical analysis of 33 FOI Act suits filed in the U.S. Dis-
trict Court for the District of Columbia shows that, it took an average
of 68 days for the Government to file 8 responsive pleading and an
average of 167 days before the FOI Act was decided by the court.?”
This record hurdly meets the criteria spelled out in subscction (a)(3)
of the act that, except for cases the court deems of greater importance,
FOI Act cases shall have “precedence on the docket,” shall be assigned
for hearing and trial “at the earliest practicable date,” and shall be
“expedited in every way.”

Since the administrative remedies had been fully or partially ex-
hausted in each of these 33 cases, the Government attorneys were
fully aware of the subjects of the information re uest at issue even
before the complaint was filed by the plaintiff. Thus, in such FOI
cases it is difficult, if not impossible, to defend the rationale for extend-
ing to the Government the 60-day period for response—three times
that accorded to private parties —-because of its size and complexity
of administrative behavior. The affected Federal agency would have
already reviewed the nature of the information requested, the bases
it mi {Lt have to rely upon under the exemptions permitted under
the FOI Act, and quite possibly would have already consulted with
the Justice Department’s FOI Committee as to the legal precedents
that might apply. Therefore, the need for 60 days to prepare the
hecessary response to defend the suit for the Government can only
work to the disadvantage of the plaintiff.

The Dobrovir analysis shows that in 19 of the 33 cases the Gov-
ernment took longer than 60 days to file a responsive pleading. One
case took 140 «nys, another 137 days, another 135 days, another 105
days, another 104 days, and still another took 103 days. The fact
that the average of all 33 cases was higher than the 60-day period
provided for in the Federal Rules of Civil Procedurs is a danger signal
that prompts remedial action, since it strongly suggests that the pro-
cedural foot-dragging by Government attorneys in FOI Act suits
mey be negating the congressional intent and basic purpose of the
act,

Other Problems Involving Court Inferpretations

Other related problems involving court interpretations of parts of
the FOI Act deal with the phrase in subsection (8)(3) “shall make the
records promptly available to any person.” As has been stated earlier,
Congress eliminated the “need to know" requirement contained in the
old section 3 of the Administrative Procedure Act when it enncted the
FOI Act. Yet some courts continue to inquire into a person’s “need to
know” during hearings on FOI cases. It was not the intent of Congress

7 The analysis was propared by attorney William Dobrovir; see hearings, pt. 5, p. 1398, for table
showing dates and case identifiration.
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that any person should have to have a stated reason for wishing to see
any particular Government document or record, nor should that
motivation be & matter for the courts to concern themselves with dur-
ing litigation under the act.

Finally, some courts have decided for themselves that it is discre-
tionary with them whether they order the production of information
which is held not to be subject to the exemptions permitted by sub-
section (b) of the FOI Act. In effect, they are applying theories of
equity to balance the need of the individual citizen to the information
requested under the act and the need of the Government to withhold
such information. Information requested under the act by the plaintiff
should be considered only with respect to whether or not the Gov-
ernment’s arguments fulfill the “burden of proof” requirement that
the information is subject to the subsection (b) exemptions claimed.
If the court finds that the Government has not met such test, the
informatiun should be ordered to be made promptly available to the
plaintiff solely on the substantive merits of the case.

Summary

By and large, the Federal courts have taken adequate notice of the
importance of the Freedom of Information Act as a milestone enact-
ment by Congress of the fundamental right of all Americans to be
informed about the business of their Government. Perhaps the most
eloquent statements bly & court in this regard were contained in the
Soucie v. David case: 8

Congress passed the Freedom of Information Act in
response to a ¥>ersistent problem of legislators and citizens,
the problem of obtaining adequate information to evaluate
Federal programs and formulate wise policies. Congress rec-
ognized that the public cannot make intelligent decisions
without such information, and that governmental institutions
become unresponsive to public needs if knowledge of their
activities is denied to the people and their representatives.
The touchstone of any proceedings under the Act must be the
clear legislative intent to assure public access to all govern-
mental records whose disclosure would not significantly
harm specific governmental interests. The policy of the
act requires that the disclosure requirement be construed
broadly, the exemptions narrowly.

28 Soucie v. Davtd, 448 F. 2d 1067, 2 ERC 1626 (D.C. Cir. 1971).
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X. ADMINISTRATIVE AND LEGISLATIVE OBJECTIVES
TO STRENGTHEN AND IMPROVE THE OPERATION OF
THE FREEDOM OF INFORMATION ACT

Opponents of the legislation that became the Freedom of Informa-
tion Act issued dire warnings to the effect that if the bill were enacted
“the administrative processes of the Federal Government would
grind to & halt,” that “the President would spend all his time re-
sponding to requests for information from high school students,” that

OI cases “would overburden the Federal courts.” They implied that
the pillars of the Republic would collapse. Extreme arguments on
specific legislative proposals usually are far-fetched exaggerations
that cannot stand the tests of time or rational analyses. Such is the
case with respect to the exaggerated claims about the effect of the
FOI Act on the processes of Government.

Witnesses who expressed an opinion about the way in which the
FOI Act bas operated during these past 5 years were overwhelmingly
positive in their comments, varying only in the degree of salutary effect
the act has had on the Federal bureaucracy. Typical of the comments
made by the subcommittee witnesses are the o?lowing:

Mr. LEwis. * * * So, from the standpoint of making in-
formation freely available, the freedom of information law, I
felt, was & real milestone in the long history of sensitive re-
lationships centered on the peoples’ “right to know’ versus
the need Government has felt to withhold information for
national security or other reasons.

For a government information officer, a strategic part of
whose job was to keep information moving, the new law had
distinct advantages in its policy direction for disclosure, and
in the provisions that put the burden of proof for withholding
on the Government and which gave citizens the right to
seck legal action against withholding. Particularly in the
early phases of the law’s application, these measures brought
about a more positive attitude toward disclosure amon
administrative and other officials, and they strengthene
the hands of thosc responsible for release of informa-
tioﬂ. * % ¥ 219

Mr. WozeNCRAFT. * * * Now, after almost 5 years under
the act, those who expected it to strip away the veils of
Government secrecy fecl cheated; and those who predicted
disaster grumblingly insist that although the pillars of the
Renublic have not crumbled the act has been an expensive
and troublesome nuisance and they wish it would go away.

313 Hoarings, pt. 4, p. 1016,
(78)
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Since I shared neither set of expectations, I share neither
view today. I have been disappointed that the act has not
yet had more impact, but I am far from disheartened. The
drafting of the act leaves much to be desired, and its imple-
mentation far more. Nevertheless, viewed objectively and
disregarding excessive fears or expectations, the act remains a
watershed event in the history of Government, unprece-
dented, as far as I know, by any other nation.* * * 220

Mr. Erickson. * * * In conclusion, we at Justice are
working with you in Congress as participants, within our own
branch of Government, in the task of trying to insure the
success of the Freedom of Information Act. The act is an
epochal step in democratic government. Our experience
indicates that that act is working, but that much additional
offort, experience, good judgment, and good will may be
needed to keep it working and to improve its operations. You
may be assured the Department ofp Justice will continue to
give its best efforts toward a fair, reasonable and effective
administration of the act * * *.22

Mr. HunTer. * * * In the spring issue of the Texas Law
Review, in an article entitled ‘“‘The Games Bureaucrats Play;
Hide and Seek Under the Freedom of Information Act,”
Mrs. Joan Katz of Mr. Ralph Nader’s Center. for Responsive
Law says:

[The Act] has not fulfilled its advocates most
modest aspirations * * *. The ambiguities and
deficiencies of [the statute] will be remedied, if at all,
only by the passage of new and improved legislation.

These are harsh judgments. After 4% years as one of the
act’s principal administrators in HEW, my opinion is that
the truth, as it usually does, lies somewhere in between.,
I believe that the law’s general effect has been salutary
and has worked in the public interest. I believe, however,-
that there are faults in the act and in its administration
in the executive branch which are indeed grievous and need
correction. These hearings are most welcome, for there has
been world enough and time to make a proper assessment
of the act * * * 2 Wk :

Mr. Reepy. * * * ] think that you gentlemen performed
a very valuable service when you passed the Freedom of
Information Act. I am not quite certain that you are going
to get a large number of cases under it, or that you are going
to get a lot of information out of it. But frequently the value
of legislation consists in the fact that it exists and that every
government official knows that the press has an ultimate
weapon against him if he becomes a little bit too tight, too

220 Hearings, pt. 4, p. 1069.

st Thid., p. 1184
222 Thid., p. 1019.
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tough in withholding information. This mesans he will be
considerably more candid.

But, you would still have to get back to the other question
of what good is the wenpon, if information can be placed into
areas that cannot be reached by the normal processes. I
am not a lawyer and I do not come here with specific recom-
mendations because I think this is a legal question. But, I
believe if T were in your position, gentlemen, this is the
principal thing I would looi at. What can be done about
these huge, sprawling bureaucracies, these new agencies that
are being set up within the White House itself? * * * 8

James C. Hagerty, former press secretary to President Eisenhower,
observed that Government information procedures ‘‘cannot remain
static, for the simple reason that Government and public attitudes do
not remain static.” He urged a course of action precisely like that fol-
lowed by the committee in studying, reviewinl.‘g, and in this report,
suggesting changes and modifications to the FOI Act to meet the
changing conditions and times. He told the subcommittee on the
opening day of these hearings, as the leadoff witness: 2

At the outset, I think it is pertinent to the discussion to
?oint out that the proper dissemination of Government in-
ormation to the news media and to the public is by no means
a new problem. It has becn a fairly constant issue, in varying
degrees, between Government, the news media and’ the
citizens of our Nation almost since our founding days.
From time to time in our country’s history it has resulted
in public distrust of the credibilily of Government. It has
also raised questions as to the responsibility and integrity
of a free press. It has never been definitively solved and 1
am not sure it ever can be.

But hearings like this, I do believe, can be helpful and
informative. Personally, I have always believed that Govern-
ment information procedures, like G):)vernment itself, should
be studied and reviewed periodically so that, if necessary,
changes and modifications in policies and practices can be
made to try to meet chunging conditions and times. It cannot
remain static, for the simple reason that Government and
public attitudes do not remain static. )

I think it really comes down in principle and in practice
to a matter- of understanding and balance between the
Government and its citizens. Admittedly that under-
standing and balance is difficult of constant attainment and
sometimes it does get out of kilter, either um'ntentmna%y or
deliberately. Yet, as the 1966 report from the House Com-
mittee on Government Operations recommendin passage
of the Freedom of Information Act declared at that time,
the goal should be the achievement of a workable balance
between the right of the people to know and the need of the
Government to keep information in confidence to the extent
necessary without permitting indiscriminate secrecy.

3| Ihid., p. 1014
= Thid., pp. 10091010,
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And, the report added, ‘“the right of the individual to be
able to find out how his Government is operating can be
just as important to him as his right to privacy and his
right to confide in his Government.”’

Now, I don’t think that any reasonable private citizen nor
any individual in Government service can deny such a goal
as a necessary objective. But its practical achievement, it
seems to me, lies in the key words “workable balance” and
“without indiscriminate secrecy.”

For no one can also fail to realize—as indeed the Freedom
of Information Act does in its nine exemptions—that Gov-
ernment must conduct part of its operations privately if it
is successfully to formulate its policies and reach its final
decision in both foreign and domestic affairs. But once those
final decisions are made, again with the exception of the
exemptions voted in the act, they should become a matter
of public record and knowledge without question, without
bureaucratic delay or subterfuge.

It is within this context and the broad philosophical conviction that
underlies the Freedom of Information Act that the committee makes
the following administrative and legislative recommendations based
upon the indepth investigations, studies, analyses, hearings, and
day-to-day oversight of the administration of the act conducted by
the Foreign Operations and Government Information Subcommittee.

Administrative Recommendations

The committee recommends that the following administrative
- actions be taken by the appropriate Federal departments and agencies
to improve the administration, operation, and obtain full compliance
with the provisions of the FOI Act. (For findings and conclusions, see
. ch. IT of this report, p. 6.)
The Department O?Justice should

—initiate a review of all agency regulations to determine
the degree of comdpatibility with the Attorney General’s
memorandum and subsequent court decisions. Wherever
deficiencies or inadequacies are found, such agencies
should be advised to promulgate necessary amendments
to their regulations to bring them into conformity with
the spirit, as well as the letter, of the FOI Act.

—establish a regular procedure by which the Office of Legal
Counsel will issue advisory opinions on the act to all
agency general counsels and public information officers
which opinions should also call attention to significant
court decisions in FOI Act cases.

—prepare a pamphlet in simple, concise language for the
eneral public, to be published by the Government
rinting Office, setting forth the basic principles of the

Freedom of Information Act, the procedures by which a
citizen may obtain public records from a Federal agency,
his right to appeal a denial of his request, including
court remedies, and other similar advice concerning the
citizen’s rights under the act.
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Federal departments and agencies should

—improve their system for keeping records of requests for
information under the FOI Aect, thus making possible a
more adequets eveluation of the agency’s performance
in complymg with the provisions of the act. Such action
should include top-level administration supervision and
oversight.

—each agency head should mske a positive statement affirm-
ing his personsal commitment to the principles embodied
in the FOI Act.

—centralize within the department or agency and provide
policy direction to field offices to properly implement
administrative procedures affecting the FOI Act so as
to achieve better coordination among all subagencies
or units within the parent entity.

—require that letters refusing access to public records
notify the requestor of the right of admipistrative
appeal where it exists and cite the specific subsection
or subsections of the FOI Act which are the basis for
the initial refusal.

—assure maximum participation of and consultation with
public information personnel in edministrative actions
under the Freedom of Information Act.

—establish on & uniform basis the lowest reasonable search
and reproduction fees for documents made available
under the act and include provisions for waiver of
fees in hardship cases or when waiver would serve the
public interest.

—institute seminars and other training procedures to make
sure that all affected employees understand the im-

ortance, intent and proper administration of the
g‘OI Act, including tﬁe preparation of pamphlets
explaining procedures under the act.

Legislative Objectives

The legislative history of the Freedom of Information Act is not
clear and simple, nor is the act itself. It contains general ghra,seology,
undefined terms, and loosely drawn provisions that have bothered the
courts as well as Government officials seeking to interpret the act.
Like most important legislation, the version of the freedom of infor-
mation bill finally enacted into law after 11 years of effort was a com-
syromise that involved various public interest groups, the House of

epreseniatives, the Senate, and officials of the executive branch.
The purpose of the following legislative objectives is to clarify the
compromises in the FOI Act that have been the source of confusion
and misinterpretation. They are also intended to reflect some of the
leading court decisions that interpreted vague phraseology. These
objectives are based on the constructive suggestions presented to the
subcommittee by leading legal authorities on the act.

The legislative objectives are, for the most part, in general, non-
legislative language. Specific statutory language to carry out the
objectives of this report will be drafted for introduction and con-
sideration by the committee. All but three of the legislative objectives
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are proposed amendments to the FOI Act itself; the exceptions are
within the jurisdiction of other legislative committees of the Congress
and, of course, are advisory only.

The committee recommends consideration of the following objec-
tives for incorporation into the Freedom of Information Act to
strengthen, clarify, and improve its operations:

Section 562(a)(3)

1. The requirement that a request for “identifiable records’ should
be reworded to require a ‘reasonable” identification of the record,
consistent with court determinations that the requestor would not
have access to detailed and complicated identification details.

2. A new subsection should be added to provide that an agency
shall-grant or deny access to information within 10 working days of
receipt of the request. An administrative appeal against the initial
refusal also should be required, with a limit of 20 working days for the
agency to act after receipt of such appeals. This subsection also
should provide that the failure of the agency to meet either the 10-
or 20-day time limit shall constitute exhaustion of administrative
remedies for purposes of litigation.

3. The Government should be required to file responsive pleadings
in freedom of information cases within 20 days. Under the present
Federal Rules of Civil Procedure the Government is given 60 days to
file (f)leadings in civil cases, while private litigants are accorded only
20

ays.

4. gourt costs and reasonable attorneys’ fees should be awarded,
in the discretion of the court, to the complainant if the court issues an
injunction or order against the Government agency on a finding that
the information sought was improperly withheld from the
complainant.

5. All Federal agencies should include in their annual report to
Congress or transmit to this committee by letter each year a report

. detailing their administration of the Freedom of Information Act.
This report should include, at the very least, data on the number of
requests for records under the act, the number of denials, the number
of administrative appeals, the elapsed time in responding to initial
requests and the handling of appeals, the number of suits filed within
the year, the section relied upon in each denial, and any regulatory
changes made during the year.

Section 552(b)

Subsection (b)(2) should be amended to insure that the exemption
applies to internal personnel practices as well as internal rules. This
amendment also should clarify the fact that only sensitive operating
manuals and guidelines, the disclosure of which would significantly
impede or nullify a proper agency function, should be exempt from
disclosure under this subsection. :

Subsection (b)(4) should be amended to clarify the intent of Con-
gress that trade secrets and commercial or financial information can
be withheld only if they actually are confidential. A general principle
should be considered, providing that this exemption shall not apply to
information furnished by any person when the purpose of providing
the information is to secure a specific financial benefit or privilege from
the Federal Government.
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Subsection (b)(6) should be amended by substituting the word
‘records” for ‘‘files”, thereby prohibiting the Government agencies
from commingling nonexempt and exempt records in a single “file”
thus claiming that all the records, including publicly uvaiﬁble rec-
ords, constitute an exempt “file”

Subsection (5)(?) should be umended to substitute “records” for
“files” as in subsection (b)(6) and to clarify that only “specific’” law
enforcement purposcs are to come within the scope of this cxemption.
Subsection (b)(7) should be amended to insure that certain categories
of information are not to be considered exempt even if contained
within an “investigative” record, such as

(a) scientific tests, reports and data unless otherwise ex-
empt under the act;

(Il);) Government inspection reports re'ating to health and
safety; and

(c) recordsor information relicd upon in public policy state-
ments, rules or regulations.

This subsection also could be amended to provide that investigatory
records or information shall be made available to the public once an
investigation has ceased and adjudication, or the reasonable prospect
thereof, has ended. It could also be amended to apply its provisions
clearly to regulatory as well as judicial enforcement roceedings and
to make clear that once an investigatory record I;aec:)mes-x public
information informants’ names or identities or such information which
would necessarily lead to the identification of such informant may
continue to be withheld, although other information they furnished
shall not be withheld unless otherwise exempt.

Recommendations to Other Committees

The committee respectfully recommends that the pertinent legis-
lative committees of the House carefully review the record of the
hearings and consider amendments to the statutes listed below to
assist In efforts to strengthen and improve the overall capability of
the public information machinery of the Federal Government.

(1) Because of tho documented need to upgrade the public informa-
tion capability in our ropresentative system and to provide for a
logitimate, efficient, nonpartisan public information system within the
exccutive branch; beeausoe of the corrosponding neod to provide
recognized status and emphasis on the role of public information
officers as the “bridge’” between the Government and its citizens, the
committeo recommends that the appropriate committees of the Con-
gress consider legislation that wou{d repeal scction 3107 of title 5,
United States Code, a 1913 statute that prohibits the use of appropri-
ated funds “to pay a publicity expert” and which has acted to place
dedicated public information personnel within tho civil service in a
status of iﬁcgitimac_\'. The committee further recommends that the
Committee on Appropriations consider the elimination or modification
of language included in a number of annuel appropriation bills that
limits expenditures for “publicity” or similar purposes.

(See hearings, pt. 5, p. 1661; pt. 6, pp. 2155-2156; p. 2159 and pp.
2170-2176; also pp. 48-52 of this report.)

g
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(2) The committee recommends that the Committee on Ways and
Means review that portion of the hearings in which the conflict of
soction 1106 of the Social Sccurity Act (42 U.S.C. 1306) with the
Freedom of Information Act is discussed and consider legislation that
would clarify section 1106 and tho interpretation presently being given
to that section by officials of the Social Security Administration,
appoars to extend it far boyond its original meaning and intent to
protect the privacy of those covered under the Social Security Act.
(See hearings, pt. 5, pp. 1681-1683.)

(3) The Committee on the Judiciary should consider amending
title 18, section 1905, United States Code, since a recent decision of
the United States District Court for the District of Columbia has
cast doubt on the extent to which section 1905 is itself a statute which
specifically exempts records from disclosure (Schapiro v. Securities
and Ezchange Commission, 339 F. Supp. 467 (February, 1972)). This
section imposes criminal sanctions on government employees who
divulge certain categories of trade and financial information in the
course of their official duties. It has often been cited by Federal
agencies as a statute prohibiting the release of information. We feel
that the suggested amendment should clearly state the purpose of
title 18, section 1905, so as to dispel the belief that this section
authorizes the withholding of information otherwise available under
the FOI Act. (See hearings, pt. 5, pp. 1643-1645, and p. 14 of this
report.)
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ADDITIONAL VIEWS OF HON. JOIIN E. MOSS

I concur with the findings, conclusions and recommendations in this
report. The importance of freedom of information is greater than ever
today in light of the steady crosion of our Constitution by the Execu-
tive branch under all of the wartime administrations of both major
political parties. This ominous trend must be reversed.

There are fundamental things which separate our representative sys-
tem of government from a dictatorship. They include:

1) frec elections;
(2) freedom of information ; and
3) faith in the good sense of the people.

The first means notﬁing without the latter two elements. Thus, it
was not by accident that the framers of the Constitution put freedom
of expression as the First Amendment to the Bill of Rights. Nations
may have all the free elections they want but unless their citizens are
truly informed. those elections are Inrg@li,' meaningless. No citizen can
adequately judge the performance of his leaders unless he has sufficient
facts on which to make an informed judgment. _

In dictatorships, the few who rule the many are removed only by
death, some form of coup, or revolution. In demoeracies, the few who
govern must account to the electorate- -whether it be good news or bad
news—-and then regularly submit themselves to the judgment of the
people at the polls. That judgment determines whether governmental
power is to be continued or taken away. Of course, there is no guaran-
tee that the people will make the right decision. There is only the hope
they will do so. E)ictators have only contempt and distrust for the judg-
ment of the people——in their words. the “many™. For this reason, they
control and manipulate information to serve the ends of the ruling
few, making certain the people do not become restless enough to revolt.
If the few are adroit in their maneuverings—propaganda, secrecy, dis-
tortions, omissions and outright lies—they can hold the reins of govern-
ment for years, even decades and, in some cases, gencrations. A de-
mocracy without a frec and truthful flow of information from govern-
ment to its people is nothing more than an elected dictatorship. We can
never permit this to happen in Ameriea.

Joux E. Moss.

(86)
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ADDITIONAL VIEWS OF HON. BELLA S. ABZUG

This report performs a needed and valuable service for the Ameri-
can people. . .

Congress enacted the Freedom of Tnformation Act in the firm belief
that a democracy works best when the people have maximum infor-
mation about their government’s activities.

The Freedom of Information Act established the policy that dis-
closure should be the general rule, rather than the exception—that all
persons should have equal rights of access to government information,
rather than only a favored few—and that when a citizen requests
information from a government agency, the burden of proof should
be on the government to justify withholding it, rather than on the
citizen to justify its release. The Act gave the citizen who is improperly
denied access to government information the right to challenge that
denial in court.

Yet the Committee’s in-depth examination, which included 41 days
of public hearings, shows that government agencies are widely evad-
ing these hopes and goals of Congress and the Nation. The report
cites several ways in which this evasion occurs. Among these are:
excessive delays in responding to requests for information, excessive
fees charged for copying documents, deliberate denials of information
in the hope that the high cost of litigating every case would frustrate
requests for information, and widespread reluctance of government
officials to let the people know the truth about what goes on in
government.

T commend the Committee for this excellent report.

THowever, the Committee has failed to note one of the major aspects
of the government’s rather poor record in achicving the goals of the
Treedom of Information Act, namely, the makeup and experience of
the people who head and staff the public information offices of Federal
Government agencies.

There are, according to the Office of Management and Budget, more
than 6,000 full-time Federal Government employces involved in public
relations and information work. In addition, many thousands of addi-
tional Federal officials and employees spend much of their time making -
speeches, attending meectings, writing articles, and in other ways ex-
plaining the Government’s work and program to the public. Fairly
extensive studies about their composition and experience have already
been conducted by this Committee’s Foreign Operations and Govern-
ment Information Subcommittee, and by the Washington office of the
Treedom of Information Center of the University of Missouri.

One of the facts which these studies have disclosed is that Govern-
ment information offices are almost totally dominated by men. Of the
approximately 400 top-level persons working in the public relations
operations of the cxecutive department and independent agencies, 97
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® men and only 3 percent are women, This is, indeed, a star-
arity, particularly when we consider that women compose
:nt of the Federal Government's full-time, white-collar em-
1d 3.9 percent of all employees working with Grades GS-13
25 that more than 6 percent of the (Government’s employees
18 general attorneys are women; and that in 1970 women in
1d 3.9 percent of all employees working with grades GS-13
nen (Civil Service Comimission, “Study of Employment of
tthe Federal Government, 1970”). The subcommittee also ad-
that only one woman now has the title of “director” of an
nformation activities, and that the highest level female infor-
ficer is an “assistant™ to the director of communications for
iive branch.

‘the past two years, T have been informed of many instances,
dlving information offices, in which qualified women have
riminated against by Federal agencies in hiring or promo-
me case, a highly qualified woman applicant for a GS-12
agency’s information office was told by its director that “we
mt a woman writer.” In another case, cited in hearings be-
* House committees, an outstanding senior public informa-
oyee was denied promotion to the position of director of
nation office when the position became vacant. (Hearings on
H.R. 16098, before House Committee on Education and
st Cong.. June, p. 466; Ilearings on I.J. Res. 35, before
idiciary Committee, 92nd Cong., March-April, 1971, ppP.

g "and above

7 and & readin

9 percent of all emnloyees
.6 per-"

lata. though they arc not comprehensive, indicate that sex
ition is widely prevalent in Federal Government informa-
2, and certainly more so than in most other Federal offices

white-collar professional jobs.
ment information offices have 2 major role in apprising the
sut Government programs. Sex discrimination in such offices
_results in distorting, consciously or unconsciously, the type,
‘manner in which Government information is presented to
« I have noted many times that Government publications or
rses present information involving, for example, Govern-
Jes on income, poverty, employment discrimination, educa-
other areas of life affected by Government. In many cases,
ns and press releases either make little or no reference to
! include no data by sex showing the disproportionate gaps.
‘her inadequacies which are sex-based. éilch discriminatory
‘ork not only reflects the vast amount of sex-based dis-
h still exists in government employment, but also is
for continuing the attitudes and myths which cause

son to exist.

stand that the Subcommittee’s preliminary studies have
& _growing percentage of the Government’s information

\(%xr\m. «re being appointed from among persons whose primary
backgronnd is in pnbﬁc relations and advertising, rather than in
journalism, news reporting and editing. or substantive areas such as
science, law, education, etc. It is disturbing to see this trend toward

Madison Avenue merchandising of Government information.

ployees and 3.
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I hope, and urge, that the Foreign Operations and Government
Information Subcommittee will expand its studies, and hold hearings,
on the extent to which the Federal Government’s information and
public relations work is imbued with sex discriminatory and news
huckstering methods and practices.

Brrra S. Aszua,

Member of Congress.
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